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30 January 2002

Bridget Doherty

Law Chancellors Department

Civil Landscape Branch

3rd Floor, Selborne House

54-60 Victoria Street

London SW1E 6QW

Dear Bridget

General Pre-Action Protocol Consultation Paper
I refer to our conversation late last year and was pleased to meet you at the Judicial Studies Board workshop on 12th December.

The Sub-Committee on Law Reform of the Property Litigation Association has prepared a response to the Consultation Paper mentioned above and this is now enclosed.

I look forward to hearing from you should you have any queries on the matters that we have raised or should you require any further comment or assistance.

Yours sincerely

Jason Hunter

Enc.

PROPERTY LITIGATION ASSOCIATION

General Pre-Action Protocol

Response by Property Litigation Association

Introduction
The Lord Chancellor's Department consultation paper dated October 2001 puts forward proposals for a general pre-action protocol.

The Property Litigation Association was formed in September 1995 by a group of solicitors substantially engaged in the resolution of contentious property matters by means of litigation and other forms of dispute resolution.  The Association has more than 450 members throughout the country and includes representatives from all the major firms of solicitors who practice in this field.  The membership of the Association is made up of practitioners who represent both landlord and tenants.

We respond to the questions as follows:

Q1:
What do we see as being the advantages and disadvantages of having a general protocol?

A:
The advantage is to set out very simply and in the most general of terms, the procedure, following the philosophy of the CPR, to encourage prospective litigants and their advisers to exchange information and documents before issuing proceedings.  The disadvantage of the general protocol, is that it is extremely bland and would undoubtedly have to be modified for anything other than the most straightforward cases.  There seems to be a straightforward choice here between having numerous specific and carefully crafted protocols designed for specific situations on the one hand, and having a general overall simplistic form of protocol to be adapted by the parties for their own purposes, on the other.  As we have now become used to a number of the existing protocols in practice, we suspect there will be a temptation to modify the simple form of the general protocol in almost every case.  We do expect there to be further specific protocols.  Indeed this Association has prepared a draft protocol to deal with dilapidations claims.

Q2.
Should the protocol apply to a wide range of proceedings regardless of complexity or value?
A:
In principle, yes it should.  It will require some adaptation for particular cases but there is no reason why any kind of proceedings should be exempt from the philosophy of the general protocol.

Q3:
Is the guidance contained in the protocol clear?
A:
Yes

Q4:
Do you see any difficulties with the disclosure requirement set out in the protocol?
A:
Not in principle.  In practice, it may be that one would have to see sanctions actually being applied for failure to give full disclosure and it may well be that there will be further correspondence between the parties relating to what should or should not be disclosed prior to commencement of proceedings.

Q5:
Are there any practical difficulties that might arise from the approach set out in the protocol and expert evidence?
A:
In principle no.  However, there will be cases where one party will have had to obtain its own expert evidence before being in a position to send the first letter in any event.  We have in mind claims for defective goods or breaches of contract in respect of which an expert would have to be called in order to demonstrate that something had gone wrong. In such cases, it is likely that the prospective claimant will have had an expert’s report which would then enable him to start the process by sending a pre action letter.

Q6:
Do you consider the example enquiry letter to be suitable?  Is its coverage adequate? If not, what else should be covered?  Is the time limit allowed for reply sufficient? Is its coverage adequate? If not, what else should be covered?

A:
We agree with you that the letter should be called 'Pre-Claim Letter' to make it clear that that is what it is.  We think that most people would be able to adapt the form of the letter to suit their own particular case, so the answers would be yes.  As far as the time limit for reply is concerned, if the recipient of the letter writes back and says that it will take longer and gives a good reason for that, then we suspect that matters will proceed according to that timetable.  It is all a question of reasonableness and proportionality.  We suggest that an acknowledgement in 3 weeks and a proper reply in 3 months would not always be appropriate and different time limits may be needed.

Q7:
Letter of response

A:
Much the same comment will apply.

Q8:
Is the period for reflection and consideration helpful? Are any difficulties expected in practice?
A:
Again, subject to the comments made in relation to 6 and 7 above, the period would appear to be satisfactory.

Q9:
Are there any particular classes of proceedings or types of circumstances where the protocol should not apply?  If so, what are they?

A:
In principle, the protocol, or a variant of it, should apply in all cases.  The only exception would be where there is a limitation period about to expire.  In that case, it may be necessary to issue proceedings and have some form of 'post-action protocol' with the consent of both parties and the approval of the court.

General Comments
(i)
We feel there should be something in the protocol which encourages the parties to consider alternative dispute resolution. Perhaps this could be emphasised in the Pre-Claim Letter and Letter of Response.

(ii)
We feel that there could be reference to the obligations on disclosure, particularly pre action disclosure, as set out in the CPR.

On balance, the Association considers that a general pre-action protocol is a good idea.
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