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Dear Madam

Renting Homes: Status and Security


I attach the response of the Property Litigation Association to your consultation paper on proposed reforms to the law concerning Housing.

Our response contains some background material concerning the Property Litigation Association.

If, once you have considered our response, you would like to discuss any aspect of it or if you believe that we could provide further assistance, please let me know.

Yours faithfully

PROPERTY LITIGATION ASSOCIATION

RENTING HOMES: STATUS AND SECURITY

RESPONSE TO THE LAW COMMISSION CONSULTATION PAPER

GENERAL

In May 2001 we submitted pre-consultation comments based on the Scoping Paper of March 2001. Although we gave some background information about the Property Litigation Association at that time, for convenience, we repeat it here.

The Property Litigation Association was formed in September 1995 by a group of Solicitors who were substantially engaged in the resolution of contentious property matters by means of litigation and other forms of dispute resolution.  The Association has approximately 500 members throughout the country and includes representatives from all the major firms of solicitors, which practice in this field.  

The membership of the Association is made up of practitioners who represent both landlords and tenants.  Consequently, this response will endeavour to avoid favouring one side or the other.

It is probably fair to say (although this is possibly nothing more than a perception) that the majority of the members of the Association principally practise in relation to commercial property and where they practise for tenants they tend to be institutional or major retail tenants.  It is probably equally fair to say that where members of the Association practise in respect of residential property, they tend to act on behalf of landlords and the majority of such practitioners will be concerned only with the private rented sector.

The headings and numbering below are taken from Part XV of the Consultation Paper and for convenience our responses follow each item. As anticipated at Paragraph 1.63, in some cases we have indicated that we have no comment. This is not because the item does not warrant a response but that we consider that the PLA is not in a position to or should not express a view.

RESPONSE

PART I: INTRODUCTION

Regulatory impact

1. We ask for information about the regulatory impact of our provisional proposals in this paper. (Paragraph 1.98)

Response

No comment

PART V: THE IMPACT OF HUMAN RIGHTS LAW

Human rights and housing law: some conclusions

2. We invite views on whether it should be made clear by statute that registered social landlords should be deemed to be public authorities for the purposes of the Human Rights Act 1998, in relation to their not-for-profit housing activities. (Paragraph 5.77)

Response

No comment

PART VI: THE CONSUMER APPROACH: FOCUSSING ON THE AGREEMENT

The need for a contract

3. We provisionally propose that the agreement between the landlord and the occupier should be the place where their respective rights and obligations are definitively set out. (Paragraph 6.6)

Response

We agree although the wording of paragraph 6.6 might imply that the agreement must be in writing given that that is where the rights and obligations are to be “set out”.  There are some issues concerning whether or not there should be a written agreement and we address these below.

4. We provisionally propose that our scheme should, subject to the discussion in Part IX, apply to any contract for rent which confers a right to occupy premises as a home. (Paragraph 6.8)

Response

Bearing in mind that the Consultation Paper does not consider residential long leases, we agree.

The application of the law on unfair contract terms to housing agreements

5. We provisionally propose that all those who enter into contractual agreements within the scope of our proposed scheme should be deemed to be suppliers and consumers within the scope of the Regulations, and thus the requirements of fairness and transparency should apply to all agreements covered by our new scheme. (Paragraph 6.45)

Response

Given the response to item 3 and your proposal, and given the intention to contrive an agreement where all the rights and obligations are definitively set out and given that it is not our experience that unfair terms are being imposed, we do not agree that the Unfair Terms and Consumer Contracts Regulations should apply.

6. We provisionally propose that, in relation to agreements covered by our scheme, the requirements of fairness and transparency should not be limited to non negotiated terms, and should cover negotiated terms as well. (Paragraph 6.50)

Response

See our response to item 5 above.

7. We provisionally propose that the definition of core terms should be left to consumer legislation rather than being included in a Housing Act. (Paragraph 6.53)

Response

We do not agree.  We would have thought that given the objective of phase I the entire scheme should be included in one piece of legislation.

8. We invite views on whether a special jurisdiction should be created, for example in the rent assessment committee, or the county court, to amend written agreements that do not accurately reflect previous oral agreements. (Paragraph 6.55)

Response

Even if a special jurisdiction were to be created giving, for example, a rent assessment committee power to address this concern, the process would still be akin to rectification and, whether, it is dealt with by a rent assessment committee or court or some other tribunal, the landlord and occupier would still have to produce relevant evidence in support of their respective positions.

The need for a written agreement

9. We provisionally propose that a housing agreement which is made orally or which otherwise fails to comply with statutory requirements as to formality or registration of leases shall nevertheless be treated as a valid agreement between the landlord and the occupier and shall be subject to the regulation of our new scheme. (Paragraph 6.66)

Response

We agree particularly as the proposal is clarified by paragraph 6.61.

10. We invite views on whether an oral agreement should become effective as soon as the oral agreement was made; or only after there has been written acknowledgement of the agreement in a letter; or by completion of the written agreement prior to the occupier going into occupation; or, assuming that a written agreement has not been provided, only after the occupier has entered into possession. (Paragraph 6.70)

Response


We consider that the oral agreement (assuming that it is not invalidated by being oral e.g. because it sought to grant a term in excess of 3 years) should become effective as soon as it is entered into.  If it is not, then if, say, a tenant has entered into occupation of premises and has started paying rent, a delay in any agreement becoming effective could mean that the landlord would be forced to recover possession and the tenant might have to recover any rents that turn out not to have been lawfully due.

11. We provisionally propose that all agreements covered by our new scheme should be put into a written form. (Paragraph 6.74)

Response

While having the agreements in written form is desirable, questions 9 and 10 envisage the possibility of oral agreements and our preference would be that where there is an oral agreement, the agreement shall be subject to the regulation of your new scheme i.e. that there will be, as it were, statutory terms.  If there were to be any terms specifically negotiated, then they would have to be in writing.  We would suggest that if that were to be the case, then it will have the effect of causing most, if not all, agreements to be put into written form.

12. We further provisionally propose that the duty to put the agreement into writing should fall on the landlord; that the landlord should be required to provide a copy for the occupier; and that in any court proceedings that might arise under the agreement, the landlord should be required to produce a copy of the written agreement. (Paragraph 6.75)

Response

If the agreement is to be put into writing, then we agree.

13. We provisionally propose that the rules relating to the core terms in Part A of the agreement should include specific requirements for providing occupiers with information about the landlord’s identity (and those of any agents) and a place of business as an address for service. (Paragraph 6.82)

Response

We agree.

14. We provisionally propose there should be a new evidential rule, to be used in any claims for arrears, that – in the absence of a system for recording rent payments – there will be a statutory presumption that the rent has been paid. The presumption would be rebuttable. (Paragraph 6.85)

Response

We are not convinced that there is a problem that needs to be cured in this way, but subject to clarification as to what would represent a “system for recording rent payments”, since it will be for a landlord to demonstrate that rent has not been paid, our view on the proposal is neutral in that we are not sure that what you propose will have much effect on what happens in practice.

15. We provisionally propose that the current rules on rent books should be replaced by a compulsory term in the agreement that, in the absence of the occupier having a record of payments made, the landlord should provide a system of payment which is documented, whether in a paper rent book or computer equivalent, and in such a way that the occupier can verify entries. (Paragraph 6.88)

Response

We consider that such provision will lead to uncertainty in that there could be debate about whether or not the occupier has a record of payments made and could lead to rogue occupiers abusing the provision simply to cause difficulties for landlords.

The terms of the agreement

16. We provisionally propose that the structure of the contract should be prescribed by Act of Parliament. The details of the contents of each part of the contract should be set out in delegated legislation. (Paragraph 6.90)

Response

This is consistent with the proposal at question 3.

17. We provisionally propose that the statutory instrument setting out the terms would also set the requirements as to the format and presentation of the written agreements. (Paragraph 6.94)

Response

We agree.

18. We also provisionally propose that the regulations are drafted in such a way that the terms of the agreement set out in the regulations can be translated, verbatim, into the model agreement. (Paragraph 6.95)

Response


We agree.

19. We provisionally propose that the Secretary of State should be obliged to consult relevant interests in the housing industry to ensure that the model agreement terms are fair and clear and that, so far as possible and practicable, terms should be drafted in plain English. (Paragraph 6.97)

Response

We agree.

20. We invite consultees’ views on whether it would be appropriate to require landlords to provide occupiers with summaries of their agreements. (Paragraph 6.100)

Response

If the written agreement has been prescribed and has been drafted in such a way that it can be translated, verbatim, into the model agreement, we cannot see that a summary is necessary.  To provide one will simply increase the burdens that will be imposed on landlords as a result of your scheme.

21. We provisionally propose that the core terms should be included in the written agreement. (Paragraph 6.102)

Response


We agree.

22. We invite views on whether other terms, for example the amount of any deposit, should be included as a core term. (Paragraph 6.103)

Response

We agree that the deposit and the manner in which it is held should be included as a core term as should any break provisions.

23. We provisionally propose that terms relating to security and other legally implied terms should be compulsory terms, which will need to be included in the agreement as fully written out terms, and not be subject to amendment. (Paragraph 6.110)

Response


We agree.

24.
We provisionally propose that 

(1) the regulations should prescribe a list of items relating to the parties’ rights and obligations under the agreement which must be covered by a term in the agreement and which will be set out in Part C of the agreement; 

(2) that in relation to each item there will be a default term which takes effect in default of an express term but can be overridden by an express term; 

(3) that the agreement should set out the terms in full, not just by reference to the regulations; and 

(4) that the default terms will be applied either where the landlord has failed to provide a written agreement, or where the agreement fails to address all the prescribed matters. (Paragraph 6.117)

Response

We agree and, in relation to (4), we note that this is consistent with the position adopted in relation to oral agreements.

25.
We invite views on the issues which should properly be prescribed in Part C of the agreement. (Paragraph 6.118)

Response

We make no comment on these.

26.
We provisionally propose that legislation should make clear that the appropriate default term will apply where an express written term has been ruled unfair under the Unfair Terms in Consumer Contracts Regulations 1999. (Paragraph 6.121)


Response

We agree insofar as the Unfair Terms and Consumer Contracts Regulations 1999 become applicable.

Sanctions

27.
We provisionally propose that where a landlord fails to provide a written agreement within (say) the first two weeks of the occupier taking possession, the landlord should be deemed to owe the occupier an amount equivalent to one day’s rent for each day’s delay, starting with the date of entry into possession. There would be specific provision for the occupier to be able to withhold rent as one way of recovering this amount. The amount due would be calculated by the number of days starting on the date on which the occupier entered into possession of the dwelling under the terms of the agreement (not from two weeks later) and ending on the date the written agreement was provided, subject to an upper limit of the equivalent of (say) two months’ (or such other period as may be agreed) rent. (Paragraph 6.126)


Response

We do not agree – see questions 9 and 10.  If the occupier is in occupation, then he must be in occupation under an agreement which is probably, therefore, oral and in those circumstances the default provisions will apply in which case it seems inappropriate to penalise the landlord.  However, we can see that there is scope for there being a summary of the terms of the agreement in circumstances where there is an oral agreement, as opposed to where there has already been a written agreement (contrast this with question 20).

28. We seek consultees’ views as to whether an ongoing sanction is required for cases where landlords still fail to provide a written agreement, despite the loss of rent. Do consultees feel that it would be useful and appropriate to create, in addition, a continuing criminal offence of failure to provide a written agreement by the end of the first two months of the agreement? (Paragraph 6.128)

Response

In view of our response to item 27, we do not agree.  If the policy decision is that there should be a sanction, then in those circumstances we would consider that the loss of rent is sanction enough.  

29. We provisionally propose that the rent sanction should also apply wherever a written agreement is provided but which omits any of the issues prescribed in Part B and Part C of the agreement, but that this should not apply where all such terms are included in a written agreement but one or more term is found to be invalid. (Paragraph 6.133)

Response

We agree.

30. We also provisionally propose that the written agreement should set out all the terms in full. A mere reference to the statutory provisions containing the relevant terms would not be enough to meet the writing requirement. (Paragraph 6.134)

Response

We agree.

31. If there is to be a criminal sanction, we invite consultees’ views as to whether it should be limited to cases of complete failure to provide a written agreement, rather than including cases where an agreement is provided but is incomplete. (Paragraph 6.135)

Response


We do not agree that there should be a criminal sanction.

32. We provisionally propose that provision of information about the landlord should be treated as one of the matters on which written information must be provided, so any failure will attract the rent sanction we provisionally propose. (Paragraph 6.137)

Response


We agree.

33. We invite views as to whether the threat of potential criminal proceedings in such circumstances might constitute a useful spur to compliance. (Paragraph 6.139)

Response

We do not agree.  We suspect that in most cases where there has been a failure by a landlord to comply with existing landlord and tenant law for which there is criminal sanction, the failure is as a result of ignorance rather than a deliberate attempt to avoid some legal provision.  Consequently, we believe that the threat of criminal proceedings will not work in the manner proposed.

Variation of agreements

34. We provisionally propose that the list of matters prescribed for the default terms in Part C of the agreement should make provision for a clause allowing rent to be reviewable and revisable on an annual basis. (Paragraph 6.148)

Response


We agree although it may be that some provision has to be made existing Rent Act tenants whose rent can only be registered every two years at present.  

35. We invite views as to a whether non-rent variation clause should be included in the list of items prescribed for the default terms in Part C of the agreement or left wholly to negotiation between the parties. (Paragraph 6.155)

Response

We consider that it should be left wholly to negotiation between the parties.

36. We provisionally propose that, to be enforceable, any variation to the agreement must be notified in writing by the landlord to the occupier. (Paragraph 6.157)

Response

We agree.

37. We further provisionally propose that, following notification of a variation, the occupier should be entitled to require the landlord to supply a revised copy of the agreement. (Paragraph 6.158)

Response

If the situation if one where there is a written agreement as opposed to an oral agreement, then we agree.

Ensuring respect for the contract

38.
We seek the view of consultees on the following questions: 

(1) Should the landlord’s desire to evict an occupier who has sought to assert his contractual or statutory rights be the basis of a defence to possession proceedings, as is common in the Commonwealth and the USA? 

(2) Should a former occupier be able to use the landlord’s “improper motive” as the basis of a claim for damages after the eviction? 

(3) Where the landlord’s improper motive could be shown, should the court have power to order reinstatement of the occupier in the premises, notwithstanding the complications that might arise, particularly where premises had been re-let? (Paragraph 6.173)

Response

(1) We agree.  

(2) We agree.

(3) We agree only insofar as reinstatement is possible.  If the premises have been re-let, then reinstatement is simply not feasible and damages should arise.

39.
In the alternative, we invite views on whether consultees believe that a better approach would be to rely on promoting good practice. (Paragraph 6.175)


Response

We have no doubt that promoting good practice is the better proposal but as property litigators we know that there will still be examples of inappropriate behaviour such that sanctions of some sort or other are warranted.

Alternative dispute resolution

40. We invite views on whether encouragement should be given to the appropriate use of alternative dispute resolution in the resolution of disputes about housing matters. (Paragraph 6.184)

Response

We agree, but it depends on the nature of the dispute.  Generally speaking the accepted view is that ADR means mediation (although that is not always the case), but such processes do not help where possession has to be claimed in circumstances where the occupier cannot volunteer possession because, for example, to do so would prejudice his entitlement to look to the Local Authority for rehousing.

41. If the answer is yes, we also invite views on whether alternative dispute resolution processes should be included in the issues to be covered by the default terms and in relation to what types of dispute alternative dispute resolution might be particularly relevant. (Paragraph 6.185)

Response

There is probably no need to incorporate ADR processes in the default terms because the effect of the Civil Procedure Rules is such that parties must consider ADR in any event.  Moreover, ADR itself has a cost and to require parties to incur an additional layer of costs in circumstances where the dispute is not particularly valuable but where, say, possession is required would be inappropriate.  Although we are not positively promoting it, it may be that if it was thought that ADR processes should be included in the default terms, then it should be on the basis that it excludes situations where possession is to be recovered.

PART VII: THE TYPE I AGREEMENT: THE SECURITY REGIME

The type I agreement

42. We provisionally propose that there should be created a type I agreement, providing long-term security of tenure. It should be defined adopting the landlord-neutral approach. (Paragraph 7.10)

Response

We agree.

43. We invites views on the question whether type I agreements should only be able to be created on a periodic basis. (Paragraph 7.16)

Response

We agree.

Court orders for possession: discretionary or mandatory?

44. We provisionally propose that, subject to the discussion on serious rent arrears and mortgage default, below, there should be no circumstances in which a court should be mandatorily required to make an order for possession in relation to a type I agreement. (Paragraph 7.26)

Response

Not without some reluctance particularly since Part I of Schedule 2 to the Housing Act 1988 include mandatory grounds for possession, recognising that the objective of the proposed reforms is to unify a number of different types of tenancy, we agree subject, as you say, to the discussion on serious rent arrears and mortgage default.

45. We provisionally propose that it is not appropriate that the court should be required to order possession without the exercise of its discretion, even where there are serious arrears of rent, where a home is provided on the basis of a type I agreement. (Paragraph 7.44)

Response

Since that would reflect the situation as currently exists under, say, the Rent Act, we agree.

46. We invite views as to whether lenders have found themselves able to take eviction proceedings themselves on ground 2. (Paragraph 7.49)

Response


We are not able to comment.

47. We also invite views on whether lenders are in practice insisting on registered social landlords using ground 2, whether any money has been lent on that basis and whether it would cause problems if money was in future not lent to registered social landlords because of abolition of a basis for possession akin to ground 2. (Paragraph 7.50)

Response

We not able to comment.

48. We provisionally propose that it is not appropriate that the court should be required to order possession without the exercise of its discretion where the landlord has defaulted on a mortgage. (Paragraph 7.52)

Response

Again, bearing in mind that the purpose of the reforms is to unify a number of different types of tenancy many of which do not include a ground 2 type ground of possession, we agree.

49. We further suggest that consideration should be given to a scheme to enable lenders to enforce their security on the insolvency of a registered social landlord. (Paragraph 7.53)

Response

Noted.

Security of tenure: the terms in the agreement

50. We provisionally propose that breach of the agreement by the occupier should be the first of the circumstances in which the landlord may take possession proceedings. (Paragraph 7.66)

Response

Agreed.

51. We seek information on whether this ground is used in practice, whether it is seen as useful and what drawbacks are associated with it. (Paragraph 7.72)

Response

It is used in practice particularly in respect of negotiated terms, e.g. sharing occupation where that is prohibited.  However, in our experience it is frequently the case that possession on this basis is often claimed in addition to possession being claimed for significant arrears of rent and therefore landlords usually proceed only on the basis of the significant arrears since that, in the case of assured and assured shorthold tenancies, will result in possession being ordered.

52. We provisionally propose that there should be a provision in the agreement stating that proceedings may be taken against an occupier whose violence has driven his or her spouse or partner from the home. (Paragraph 7.74)

Response


We agree.

53. We provisionally propose that the agreement should contain a provision which enables landlords to seek repossession where they can prove that the agreement was obtained on the basis of false information. (Paragraph 7.76)

Response

We agree.

54. We provisionally propose that the agreement should contain a provision which would enable landlords to seek possession on estate management grounds where this would be reasonable. (Paragraph 7.81)

Response

We agree.

55. We seek views on whether the provision should be a broadly drafted term, modelled on the suitable alternative accommodation ground; or whether it should be more precisely defined, as in the secure tenancy scheme. (Paragraph 7.82) 

Response


We suggest the former.

56. We provisionally propose that the agreement should contain a statement about the powers of the court and the steps the occupier should take when threatened with possession proceedings. (Paragraph 7.86)

Response

We agree although such statements will no doubt be contained in any notices that are required.  By including such statements in the agreement, it will make the agreement quite long and, therefore, daunting which might discourage the occupier from becoming familiar with its terms.

The “ghost” grounds of possession

57. We provisionally propose that Part C of the agreement (the default terms) should contain a term prohibiting overcrowding, breach of which would be a basis for the landlord taking proceedings for possession in the normal way. (Paragraph 7.91)

Response

We agree.

58. We provisionally propose that enforcement of housing orders and undertakings should be undertaken directly by the authorities that made the orders or accepted the undertakings, not by the landlord. (Paragraph 7.92)

Response

We are not convinced that this is appropriate since it would result in an element of control being withdrawn from the landlord which might cause it to suffer an increase in costs that would otherwise have been avoided in that the costs that the housing authority incurs will be passed on to the landlord and they may be greater than would otherwise have been incurred by the landlord itself.

59. If consultees are against this provisional proposal, we ask whether the possibility of action being brought against an occupier in any of these circumstances should be stated in the agreement. (Paragraph 7.93)

Response

There is usually such a provision in tenancy agreements, namely the obligation to comply with by-laws and local authority regulations etc.

60. We invite views as to whether these are of enough significance in practice (particularly to the relevant enforcement agencies) to be worth bringing into the type I agreement scheme, along the lines suggested above. (Paragraph 7.95)

Response

We believe that they are.  For example an occupier might use the property in a manner inconsistent with the planning permission and if so it must be right that the landlord should be able to take enforcement action.  

PART VIII: THE II AGREEMENT: THE SECURITY REGIME

The type II agreement

61. We provisionally propose that there should be created a type II agreement, modelled on the existing assured shorthold tenancy, which should be able to be created on both a periodic and fixed term basis. (Paragraph 8.8)

Response

We agree.

The court’s powers to order possession

62. We provisionally propose that, in relation to the type II agreement, there should be circumstances in which the court would be mandatorily required to order possession. (Paragraph 8.12)

Response

We agree.

63. We provisionally propose that, on the assumption that our recommendation for a notice-only basis for seeking possession is agreed (below paragraph 67), a landlord employing it should be able to use an accelerated procedure, not involving a hearing. (Paragraph 8.14)

Response

We agree.

64. We invite views on the question: should the six months’ moratorium on a court granting a possession order, currently a feature of the assured shorthold tenancy, be a feature of the type II agreement? (Paragraph 8.27)

Response

On balance we consider that moratorium should not be retained.  This is primarily because we do not consider that the moratorium has any practical impact.  The six month period reflects the original conditions for the creation of an assured shorthold tenancy, namely that it be for a fixed term of not less than six months, and since the assured shorthold tenancy regime has been in existence for in excess of thirteen years, the practice in the market place is that most lettings are for periods of not less than six months.  As a consequence, one is only concerned with lettings for periods less than six months of which there are not very many that would be covered by the existing assured shorthold tenancy regime.  In most cases, lettings of periods of less than six months are of properties with significant rental values such that they fall outside the assured and assured shorthold regime (i.e. because the rents are in excess of £25,000 per year) or they are let to companies.  In either case, once the fixed term has expired, if possession is not given up, the landlord goes to court claiming possession simply on the basis that the contract has expired and, given the pressures on the court system, that inevitably means that it is some 8 – 12 weeks before possession can be physically recovered assuming the tenant does not volunteer possession in the meantime.  Under the current regime for assured shorthold tenancies (under section 19A), although one can have an assured shorthold tenancy of less than six months, even if one were to be granted for one month, two months notice has to be given which means that in practice any tenancy will last two months and even if the landlords were able to issue proceedings relatively swiftly after the expiry of the two months notice, the reality is that by the time those proceedings are served and dealt with, even if the tenant does not positively oppose them, a further 6 – 8 weeks will have passed which leaves little time left before the six months expires.

65. We would particularly welcome evidence about the benefit tenants currently derive from the six months’ moratorium in the assured shorthold tenancy. (Paragraph 8.28)

Response

For the reasons explained in relation to question 64, we do not believe that tenants derive much benefit from the six months moratorium.  

Security of tenure: the terms in the agreement

66. We provisionally propose that the circumstances in which a landlord may seek an order for possession of premises subject to a type II agreement should be set out in the terms of the agreement. (Paragraph 8.31)

Response


We agree.

67. We provisionally propose that the periodic type II agreement should provide that the landlord may seek an order for possession from the court merely on the basis of having issued an appropriate notice to the occupier. (Paragraph 8.34)

Response

We agree, although there should be the additional usual grounds for possession, e.g. breach of the agreement.

68. If the six months’ moratorium on granting possession is not to be a feature of the type II agreement, we provisionally propose that the statutory minimum period of notice required for seeking possession on the notice-only basis should be three months, rather than the two months’ notice (generally) required in assured shorthold tenancies. (Paragraph 8.37)

Response


We disagree that a notice should be three months rather two months.  If the six months moratorium is to be abandoned, but it is thought that a moratorium is a good thing, then we would suggest that there be a three months moratorium rather than three months notice.  The effect of your proposal would be that in practice all tenancies would be of not less than three months duration by virtue of the notice period required and by the time the proceedings were issued on the expiry of the notice and then prosecuted, it is quite likely that nearly six months will have expired in any event.  Consequently, we do not believe that your proposal will achieve any significant change to the present situation.

69. We invite views on whether the period should be two or three months, if there is to be a six months’ moratorium in the type II agreement. (Paragraph 8.38)

Response


See above.  If the six months moratorium is retained, then we see no reason for interfering with the notice period and it should be retained at two months.

70. We provisionally propose that the type II agreement should contain a term which provides that, where the occupier has accrued two months arrears of rent at the date of the notice of intention to seek possession and at the date of the court hearing, the landlord is entitled to seek an order for possession which the court is required to make without the exercise of discretion. (Paragraph 8.41)

Response


We agree.

71. Subject to later consideration of ground 7, we provisionally propose that there should be no other circumstances set out in the type II agreement which should entitle the landlord to seek a mandatory order for possession. (Paragraph 8.46)

Response

We disagree.  Ground 1 has been used in many cases and ought to be available under the new regime.

72. We provisionally propose that all the circumstances entitling the landlord to seek a discretionary order for possession, available in the type I agreement, should also be available to landlords in the periodic type II agreement. (Paragraph 8.49)

Response

We agree.

73. We provisionally propose that the terms of a fixed term type II agreement should provide that, during the contractual period, the landlord is entitled to bring proceedings for possession before the end of the fixed term if the circumstances we have classified as occupier default or social policy arise. Such an order for possession would only be made where the court thought it reasonable in the exercise of its discretion. (Paragraph 8.53)

Response

We agree although we do not agree that the court should be required to exercise its discretion.  If there are mandatory grounds for possession in respect of a type II agreement, it should be irrelevant whether the fixed term is continuing or not.  

74. For the avoidance of doubt, we provisionally propose that the procedures for seeking possession in these circumstances should be those provided for within the scheme we propose, and that the law and procedures relating to forfeiture of tenancies should not apply. (Paragraph 8.54) 

Response


We agree.  We would also suggest that, insofar as it is not dealt with elsewhere, it should be made clear that the acceptance of rent does not operate as a waiver of the entitlement to claim possession based on occupier default.

75. We invite views on whether the landlord under a fixed term type II agreement should be entitled to seek a discretionary order for possession in the circumstances falling within the scope of estate management. (Paragraph 8.59)

Response


We agree.

Break clauses

76. We provisionally propose that terms analogous to break clauses in fixed term commercial leases should be able to be included in fixed term housing agreements. (Paragraph 8.62)

Response


We agree.

77. We provisionally propose that while a landlord who seeks to take advantage of a break clause must be required to obtain an order for possession from the court, occupiers should not be required to obtain a court order, so long as they have notified the landlord that they intend to take advantage of the break clause. (Paragraph 8.65)

Response

We agree.

78. We invite views on whether courts should be required to order possession where the landlord seeks an order on the basis of an unconditional or conditional break clause, or whether any order should only be made following the exercise of discretion by the court. (Paragraph 8.67)

Response


We consider that the court should be required to order possession rather than exercise its discretion.  

Expiry of fixed term tenancies

79. We provisionally propose that, on the expiry of the period of a fixed term agreement, a periodic agreement should automatically come into being, unless the parties have agreed to enter a further fixed term agreement. (Paragraph 8.71)

Response

We agree.

80. We provisionally propose that where a periodic tenancy has been created by operation of law, the landlord should be under a duty to provide the occupier with a new version of the contract. (Paragraph 8.75)

Response

We disagree and consider the position to be akin to that where an oral agreement has been entered into.  Indeed, the position is less complicated than that situation and it simply needs to be made clear that the terms under which the occupier holds the premises are the same as those under the then expired fixed term tenancy.

81. We provisionally propose that if the landlord fails to provide a revised version of the agreement, the occupier shall have the right to require the landlord to provide one. (Paragraph 8.76)

Response


In view of our response to question 80, we disagree.

82. We provisionally propose that the sanction of the loss of rent to the landlord should not apply until after the occupier has notified the landlord in writing that he or she requires a revised version of the agreement. The sanction would come into effect 14 days from the date of the service of the notice requesting the copy of the agreement on the landlord. (Paragraph 8.77)

Response

In view of our response to question 80, we disagree.

83. We provisionally propose that the terms of the original fixed term agreement should themselves set out the effect of these proposals. (Paragraph 8.78)

Response


The fixed term agreement could be used to explain what would happen if a periodic tenancy arises and as a consequence the proposals at questions 80, 81 and 82 become irrelevant.

PART IX: THE SCOPE OF THE SCHEME

The relationship with other statutory schemes

84. We provisionally propose that our proposed statutory regime should exclude business tenancies, including those tenancies where there is mixed residential and business use where the business use is significant. (Paragraph 9.11)

Response

We agree.

85. We provisionally propose that licensed premises be excluded from our scheme even when such premises include residential premises. (Paragraph 9.13)

Response

We agree.

86. We provisionally propose that our proposals should not affect property subject to the Agricultural Tenancies Act 1995 or the Agricultural Holdings Act 1986. (Paragraph 9.15)

Response

We agree.

87. We provisionally propose that agreements for renting homes that include agricultural or other land not subject to the Agricultural Holdings Act 1986 or the Agricultural Tenancies Act 1995 should come within the statutory scheme we propose. (Paragraph 9.17)

Response

We agree.

88. We provisionally propose that leases granted for a term certain exceeding 21 years should be excluded from our proposed statutory scheme. (Paragraph 9.20)

Response

We agree.

Should the lease-licence distinction be retained as a test for determining

the scope of the scheme?

89. We provisionally propose that the scope of our statutory scheme should be determined independently of the lease-licence distinction. (Paragraph 9.42)

Response

We agree save that the scheme should not apply to situations where the occupier is a lodger and shares facilities with the landlord i.e. where the occupier is truly a licensee.

90. We provisionally propose excluding from the ambit of our proposed statutory scheme all residential provision which has to be registered under the Care Standards Act 2000. (Paragraph 9.47)

Response


We agree.

91. We provisionally propose excluding hospitals defined under National Health Service Act 1977. (Paragraph 9.49)

Response


We agree.

92. We provisionally propose excluding military barracks from our proposed scheme of statutory regulation. (Paragraph 9.51)

Response


We agree.

93. We provisionally propose that, where there are exceptional reasons for so doing, defined categories of agreement may be excluded from the scheme by the Secretary of State by incorporation in list of exclusions in a statutory instrument. (Paragraph 9.53)

Response

We agree.

94. We provisionally propose that our proposed statutory scheme should explicitly include contracts for renting to those under 18 years of age. (Paragraph 9.57)

Response

We agree.

Other definitional issues affecting the scope of the scheme

95. We provisionally propose that our scheme apply to contracts which contain a requirement for the payment of “rent”. (Paragraph 9.62)

Response

As we explained in our pre-consultation comments on the Scoping Paper, the existing regime under the Housing Act 1988 envisages that tenancies can exist notwithstanding that no rent is payable and section 11 of the Landlord & Tenant Act 1985 (which deals with landlords’ obligations concerning repairs) could apply notwithstanding that no rent is payable.  We appreciate that you are not at this stage concerned with obligations like the repair of the premises but the issue needs to be clarified.  What you might propose is that your scheme requires the payment of rent and that save for the situations in which your scheme will be excluded (see, for example, those mentioned at questions, 90, 91, 92 etc), where no rent is payable, the agreement be deemed to be of the nature of a licence as opposed to a tenancy.

96. We invite views on whether it is necessary to provide a definition of rent. (Paragraph 9.63)

Response

We would not have thought that a definition was necessary but if one were, surely rent is merely the payment of a fee for the occupation of premises, however that fee might be described.

97. We provisionally propose that there should be no lower limit on the amount of rent payable under the contract for it to be included in our proposed statutory scheme. (Paragraph 9.66)

Response


We agree.

98. We provisionally propose that there should be no upper limit on the amount of rent payable under the contract. (Paragraph 9.68)

Response


We disagree.  There is no explanation given in your Consultation Paper as to why the high rent exclusion should not continue to apply.  When one is given, we will review the matter.

99. We provisionally propose that agreements at no rent would fall outside our proposed scheme. (Paragraph 9.70)

Response

We agree and note that that would be consistent with your proposal at item 95.

100. We provisionally propose that the word “home” be used in preference to the word “dwelling”. (Paragraph 9.74)

Response

We agree.

101. We provisionally recommend that the scheme should cover any agreement that confers a right to occupy premises as a home. (Paragraph 9.78)

Response


We disagree and refer you to the points we have made above concerning lodgers unless such arrangement are excluded from your definition of “agreement”.

102. We provisionally propose that the scheme should not be limited to the occupier’s “only or principal” home. (Paragraph 9.82)

Response


We agree but only as clarified by your comments at, for example, paragraph 9.80 of the Consultation Paper.

103. We provisionally propose that there should be no specific additional requirement that the home be separate from that of others (leaving aside the special case of a resident landlord). (Paragraph 9.89)

Response

In view of the manner in which the law has developed as clarified by Uratemps Ventures, we agree.

104. We provisionally propose that the definition of the agreements covered by our proposed scheme should not include specific reference to occupation by an individual. (Paragraph 9.91)

Response


We disagree.  By adopting your proposal, you will cause a significant reduction in properties being available for letting in that company lets by which accommodation is provided to employees of the companies will no longer be available to landlords.  Some of those company lettings are for very short terms and it is right that they have been excluded from the procedures that, for example, arise under the Housing Act.

Statutorily excluded categories of agreement

105. We propose that holiday lets should be excluded both from our proposed statutory scheme and from the Protection from Eviction Act 1977. (Paragraph 9.95)

Response


We agree.

106. We provisionally propose that agreements granted as a temporary expedient to a person who entered the premises as a trespasser should be excluded both from our proposed statutory scheme and from the Protection from Eviction Act 1977. (Paragraph 9.97)

Response


We agree although we would suggest that such an agreement would probably mean that a trespasser was no longer to be regarded as such which could mean that the landlord would have limited his options for recovering possession.

107. We provisionally propose that the residents of almshouses should not be excluded from our proposed statutory scheme. (Paragraph 9.100)

Response

We agree.

108. We provisionally propose that all projects providing an appropriate level of supported accommodation to vulnerable groups should be excluded our scheme and from the Protection from Eviction Act 1977. (Paragraph 9.103)

Response


We agree.

109. We further provisionally propose that the definition of “hostel” in the Protection from Eviction Act 1977 should be modernised to reflect the current practice of providing supported provision with an increasing use of self contained accommodation. (Paragraph 9.104)

Response


We agree.

110. We invite views on whether the Secretary of State should have the power to maintain a list of projects which he or she considered met the criteria. The inclusion of a project on the list would be definitive of the status of the project as excluded as supported accommodation. (Paragraph 9.106)

Response


We have no comment.

111. If there is a moratorium, we provisionally propose that occupiers of resident landlords be excluded from our proposed scheme. (Paragraph 9.110)

Response

We agree whether or not there is a moratorium.

112. If there is a moratorium, we provisionally propose that the current exclusion of occupiers who share accommodation with resident landlords from the Protection from Eviction Act 1977 should be maintained. (Paragraph 9.112)

Response


We agree.

113. If there is a moratorium, we would provisionally propose that those to whom a right of occupation has been granted by a fully mutual housing association should be excluded from our proposed scheme. (Paragraph 9.114)

Response

We do not see the logic in distinguishing this sort of occupation from those otherwise intended to be covered by your scheme. 

114. If there is a moratorium, we provisionally propose that agreements by educational  institutions to students should be excluded from the scope of our statutory scheme. (Paragraph 9.117)

Response

We agree.

115. For the avoidance of doubt we provisionally propose that students who rent from educational institutions or local authorities should be included within the provisions of the Protection from Eviction Act 1977. (Paragraph 9.119)

Response

We agree.

116. If there is a moratorium, we provisionally propose that accommodation provided on a temporary basis for homeless persons be excluded from the scope of our proposed scheme, but continue to be protected by the Protection from Eviction Act 1977. (Paragraph 9.121)

Response

We agree.

117. If there is a moratorium, we provisionally propose that the agreements for the temporary purposes currently excluded from the secure tenancy regime should be excluded from the scope of our proposed scheme but should be included within the Protection from Eviction Act 1977. (Paragraph 9.124)

Response

We agree.

118. If there is a moratorium, we provisionally propose that accommodation provided for asylum seekers should fall outside our proposed statutory scheme. (Paragraph 9.126)

Response

We agree.

119. We invite views on whether asylum seekers should no longer be excluded from the Protection from Eviction Act 1977. (Paragraph 9.128)

Response

We have no particular view.

120. If there is a moratorium, we provisionally propose that service occupiers who are required to occupy the premises for the better performance of their duties be excluded from the scope of our proposed scheme. (Paragraph 9.130)

Response


We agree.

121. We provisionally propose that all service occupancies should be protected by the Protection from Eviction Act 1977. (Paragraph 9.132)

Response


We agree.

122. If there is no moratorium, we provisionally propose that an agreement should be excluded from our scheme and from the Protection from Eviction Act 1977 where the landlord shares accommodation with the occupier and occupies the property as his only or principal home; or a member of the landlord’s family shares accommodation with the occupier and occupies the premises as his only or principal home. (Paragraph 9.138)

Response

We agree.

123. If there is no moratorium, we further provisionally propose that all other agreements made by resident landlords should fall within the scope of our proposed scheme (as type II agreements). (Paragraph 9.139)

Response


We agree.

124. If there is no moratorium, we provisionally propose that the occupiers of fully mutual housing associations (housing co-operatives) should no longer be excluded from statutory regulation. (Paragraph 9.141)

Response

See response to 113.

125. If there is no moratorium, we provisionally propose that lettings by educational institutions or by local authorities to students should come within scope of the type II agreement. (Paragraph 9.145)

Response

We agree.

126. If there is no moratorium, we provisionally propose that accommodation provided on a temporary basis for those to whom duties are owed under Part VII of the Housing Act 1996 should be provided on the basis of a type II agreement. (Paragraph 9.151)

Response

We disagree.

127. If there is no moratorium, we provisionally propose that lettings for the temporary purposes currently excluded from the secure tenancy regime should be made as type II agreements. (Paragraph 9.154)

Response

We disagree.

128. If there is no moratorium, we invite views on whether accommodation provided for asylum seekers should be on the basis of type II agreements. (Paragraph 9.157)

Response

We disagree.

129. If there is no moratorium, we provisionally propose that service occupancies should come within the scope of our scheme as type II agreements. (Paragraph 9.161)

Response


We disagree.

Crown tenancies

130. We provisionally propose that Crown tenancies should no longer be excluded from statutory regulation. (Paragraph 9.166)

Response

We agree.

PART X: TERMINATING AGREEMENTS

Due process – the notice requirements

131. We provisionally propose that a landlord should be required to obtain a court order for possession against any occupier covered by our proposed scheme. (Paragraph 10.7)

Response

We agree.

132. We provisionally propose that landlords should be required to issue a notice warning occupiers of their intention to bring possession proceedings and that this should be a compulsory term in the contract. (Paragraph 10.10)

Response

We agree.

133. We provisionally propose that failure to serve the notice should constitute a defence to possession proceedings. However, there should be power for the courts to ignore non-compliance with the notice requirements where that would just and equitable. (Paragraph 10.11)

Response

We agree.

134. We provisionally propose that a landlord’s notice of intention to take proceedings on the basis of anti social behaviour should be able to be effective immediately. (Paragraph 10.14)

Response

We agree.

135. We invite views as to whether the notice period where the landlord intends to seek possession on the ground that the occupier has broken the agreement should be two weeks or four weeks. (Paragraph 10.16)

Response

Given that court proceedings will be inevitable, we see not reason for extending the period beyond two weeks.

136. We invite views on whether the period of notice in circumstances other than breach of the agreement by the tenant or the notice-only basis for possession for type II agreements should be four weeks or two months. (Paragraph 10.18)

Response

For the reason explained in relation to question 135, we consider that the period should be four weeks.

137. We provisionally propose that the periods of notice be defined by statute, and the effect of these rules be incorporated in Part B of the agreement, subject to enhancements in Part C. (Paragraph 10.24)

Response

We agree.

138. We further provisionally propose that notices should be able to begin and end on any day, and not be required to end on the last day of a period of a agreement. (Paragraph 10.25)

Response

We agree.

139. We provisionally propose that notices should be able to be served on the occupier at the property rented as the address for service given in part A of the contract. (Paragraph 10.26)

Response

We agree.

140. We provisionally propose that a limit should be put on the length of time a landlord can allow to elapse after the date given in the notice before issuing proceedings, and suggest that the period should be three months. (Paragraph 10.29)

Response

We agree.

141. We provisionally propose that a landlord’s notice should include the date on which the notice becomes ineffective. (Paragraph 10.30)

Response

We agree.

142. We invite views on whether the date to be given in landlords’ notices should be the date before which proceedings cannot be started – as is currently the more common case; or the date before which a possession order cannot take effect. (Paragraph 10.37)

Response

Although we appreciate the points made at paragraph 10.31, we think that on balance the existing position is to be preferred and although we note the comments made at paragraph 10.35, the reality is that there are still differences of practice between the county courts and consequently it is difficult to predict what date would be suitable.  The only date that can be put forward with any certainty is the date before which proceedings may not be commenced.

143. We provisionally propose that notices should contain prescribed information, in plain English, and that the details should be contained in a term in the agreement. A sample notice should appear in a Schedule to the model agreement. (Paragraph 10.44)

Response


We agree.

144. We invite views whether a copy of the original agreement should be attached to any landlord’s notice. (Paragraph 10.45)

Response


Given all the other provisions of the scheme designed to ensure occupiers are aware of the terms of the agreement, and given that it is good practice to attach a copy of the agreement to any court proceedings, we do not believe that it should be necessary to attach a copy of the agreement to the notice.

145. We invite views as to the contents of notices relating to both type I and type II agreements and whether a single form of notice for both agreement types can be developed. (Paragraph 10.46)

Response

We would suggest that the existing section 8 and section 21 notices provide appropriate information and any new notice can be modelled on those.  We would suggest that the section 8 type notice could apply to both types of tenancy but the section 21 type notice will obviously only apply to the type II tenancy.

146. We provisionally propose that any failure to comply with notice requirements should not form a defence to proceedings, so that the whole process has to be started again, but rather could become the basis for an adjournment and/or costs application as appropriate. (Paragraph 10.47)

Response


We agree although we are slightly concerned that the errors should not be such that they could effectively amount to no notice being given.

Termination by the occupier

147. We provisionally propose that the length of notice to be given by a occupier should continue to be four weeks and that the default terms should contain a provision relating to the occupier’s notice to quit. (Paragraph 10.51)

Response


We agree.

148. We provisionally propose that the length of notice to be given by an occupier to exercise a break clause should be four weeks’ and that the default terms should contain a provision relating to the occupier’s notice. (Paragraph 10.55)

Response

We agree.

149. We further provisionally propose that in the case of both an occupier’s notice to quit and an occupier’s notice to exercise a break clause, the landlord should have the right to take proceedings against the occupier if he or she has not left the premises by the date stated in the notice. Pending the final departure of the occupier, the agreement should be deemed to continue, subject to the occupier’s liability in damages for any losses suffered by the landlord. (Paragraph 10.57)

Response

We agree. However, we should also point out that where an occupier gives a notice and then fails to vacate, the Distress for Rent Act 1737 would apply and the landlord could seek double rent.

150. We provisionally propose that the compulsory terms of the contract should refer to the occupier’s right to treat the agreement as terminated immediately if the landlord has committed a repudiatory breach of contract. (Paragraph 10.61)

Response


We agree.

151. We provisionally propose that, in relation to the termination of fixed term agreements covered by our regime, the requirement for a deed for express surrender should be replaced by a requirement for writing. (Paragraph 10.64)

Response


We agree.

Abandonment

152. We provisionally propose that a procedure modelled on sections 17-19 Housing (Scotland) Act 2001 should be created, allowing a clear simple procedure for repossession in abandonment cases with a procedure for the occupier to apply to court to put right any mistakes. (Paragraph 10.69)

Response

We agree.

PART XI: USING THE NEW AGREEMENTS

Social landlords

153. We provisionally reject two of the four options available: option 2, to require local authorities generally to use the type I agreement, subject to specified exceptions, but to give other social landlords a free choice between using type I or type II agreements; and option 4, to require all social landlords, including purely private charities, generally to use type I agreements, subject to the specified exceptions. (Paragraph 11.13)

Response


We agree.

154. 
We invite views as to which of the following two options would be preferred: 

(1) allowing all social landlords, including local authorities, free choice between using the type I or the type II agreement (option (1)); or 

(2) imposing a statutory requirement on all local authorities and registered social landlords to use type I agreements, subject to a range of exceptions (option (3)). (Paragraph 11.14)

Response

We believe that option (3) is to be preferred.

Exceptions

155.
We provisionally propose that a general probationary agreement be available to local authorities and registered social landlords. (Paragraph 11.26)


Response

We agree.

156. 
If local authorities and registered social landlords are required to use type I agreements, subject to specific exceptions allowing them to use type II agreements (option (3)), or if there is general freedom of choice (option 1), but the six months’ moratorium is retained, we provisionally propose that 

(1) local authorities and registered social landlords should be able to let to a new occupier on a probationary agreement for up to 12 months (in the first instance); and 

(2) if there is no six months’ moratorium, the type II agreement would be suitable as the general probationary agreement, but that if there is a moratorium, local authorities and registered landlords should be able to use a variant of the type II agreement that did not include the moratorium, for the purpose of creating a probationary agreement. (Paragraph 11.28)

Response

We agree.

157. We provisionally propose that, after 12 months on a probationary type II agreement, a landlord could extend the probationary period for a further 6 months, but only if it is of the opinion that the behaviour of the tenant was such as to warrant such an extension. (Paragraph 11.35)

Response

We tentatively agree but wonder whether the proposal is appropriate given the Human Rights implications and that in practice, if the landlord has concluded that occupier warrants a further agreement at all, then the occupier must be suitable for a type I agreement.

158. We invite views on the periods suggested here. Would an 18 month period for the initial probationary agreement be more appropriate, with a six month extended period? (Paragraph 11.36)

Response


We have no particular comment to make.

159. We invite views on whether the Housing Corporation should be given powers to approve probationary agreement schemes for use by registered social landlords. (Paragraph 11.39)

Response


While we note the proposal, we also note that it goes against the preference to treat local authorities and registered social landlords equally.  While we have no strong view about this, we would have thought that maintaining equal treatment is to be preferred.  However, we note that while there is concern about the availability of certain remedies in relation to registered social landlords, there is, of course, judicial review which would surely be available as a possible remedy.

160. We provisionally propose that challenges to a landlord’s decisions under a probationary agreement scheme should be to the county court, not the Administrative Court. (Paragraph 11.43)

Response


We agree although if the remedy is of the nature of judicial review (see above), then we would have thought that the Administrative Court would be preferable.

161. We further recommend that the powers of the county court should be framed sufficiently flexibly to allow it to develop whatever level of intensity of review by the landlord is required under human rights law. (Paragraph 11.44)

Response

This would probably answer the concern we have about judicial review (see question 160).

162. If there is no six months’ moratorium, we provisionally proposed that social landlords should be permitted to let on type II agreements: 

(1) to service occupiers, 

(2) to asylum seekers, 

(3) to homeless persons to whom the local authority owes duties under Part VII to the Housing Act 1996, and 

(4) in circumstances where the social landlord is letting on a temporary basis as currently set out in paragraphs 3 and 5 to 7 of Schedule 1 of the Housing Act 1985. (Paragraph 11.47)

Response

We have no particular views.

163. We invite views on the other circumstances in which social landlords should be entitled to use type II agreements. (Paragraph 11.53)

Response

We have not particular views.

164. We provisionally propose that in the absence of a clear written agreement specifying the agreement type social landlords will be presumed to let on type I agreements. (Paragraph 11.56)

Response

We agree.

Private landlords

165. We provisionally propose that any restrictions on which types of agreement can be used by private landlords should, at least for the time being, be contained in statutory provisions. (Paragraph 11.61)

Response

We agree insofar as restrictions are required.

166. We provisionally propose that private landlords should able to grant type I agreements if they choose, but should not be required to do so. (Paragraph 11.64)

Response

We agree.

167. We provisionally propose that agreements granted by private landlords should be type II unless the landlord states that it is to be type I. (Paragraph 11.67)

Response

We agree.

PART XII: THE POWERS OF THE COURTS

The exercise of discretion

168. We provisionally propose that the court should have an extended discretion, when dealing with applications for possession orders on a discretionary basis. This discretion would allow the court to adjourn proceedings, to stay, suspend or postpone orders on appropriate conditions, and to discharge possession orders when conditions are complied with. (Paragraph 12.10)

Response


We agree.

169. We provisionally propose that our new regime should include a framework to structure the exercise of discretion in cases based on reasonableness grounds. It should explicitly require the court to consider whether the eviction of the household concerned is proportional to the benefit to be obtained by not doing so. It should explicitly refer to the effects of granting or not granting an order, not only on the occupier and the occupier’s household but also on the landlord, the landlord’s interests, the landlord’s other occupiers, and the general public. Where possession of a fixed term tenancy is for decision, the length of the term remaining should also be considered. (Paragraph 12.27)

Response


We agree.

170. We invite views on other factors that might be included in the structured discretion. (Paragraph 12.28)

Response


In addition to the matters expressed in question 169, the court might also have regard to other breaches of the agreement by the occupier (or indeed by the landlord) and the general history of the occupation.

171. We invite views on whether the new structured discretion should apply to the full range of the court’s extended discretion on suspension, adjournment and postponement of both orders and warrants or whether enforcement issues should be left to the Lord Chancellor’s Department enforcement review process and the developing case-law. (Paragraph 12.32)

Response

We would have thought that it is best left to the court’s discretion although if an order has been made and the court is being asked to review enforcement, we would have thought that the court is likely to be slow to interfere with the recovery of possession. 

Rent arrears and suspended possession orders

172. 
We invite consultees to comment on the following options and any practical problems they might cause. 

(1) Should new housing legislation make the attempt, along the lines suggested by the Woolf Report, to limit the use of suspended possession orders in rent arrears cases? 

(2) Should the first stage be limited to a court issuing a warning to the occupier instead of making a final judgement on the arrears owed, with liability for the arrears being left to be determined to the stage where the landlord wants an absolute possession order? 

(3) Should suspended possession orders for rent arrears be abolished, forcing parties and the court to focus on eviction? (Paragraph 12.41)

Response

We are very concerned that the options put forward will result in greater unnecessary expense being incurred by the landlord to evict occupiers who simply do not have the means to pay rent for the premises.  A warning will have very little effect in practice.

Enforcement

173. 
We invite views on the following questions: 

(1) Does the current position, that agreements terminate on breach of a suspended possession order, lead to significant problems in practice? Should the present position be replicated in reform of the law? Our provisional view is that it should not.

(2) Would there be more benefit than harm in a rule that an agreement is ended not by the coming into force of the possession order but by its execution?

(3) Would it instead be preferable to tackle any problems by reducing reliance on suspended possession orders in arrears cases as recommended in the Woolf Report? (Paragraph 12.52)

Response

(1) We do not consider that any significant problems arise and reform is not required.

(2) There could be some benefit in that in some claims for possession against assured shorthold tenants, the tenant has continued paying rent throughout the possession process but there then arises a difficulty when the possession order takes effect but has not yet been executed – the landlord has to be wary of accepting money after the coming into force of a possession order because it could be that a new tenancy/agreement is then implied.

(3) We agree.

174. We invite views as to the practicality of requiring a hearing before the issue of a possession warrant after a suspended possession order has been made on rent or other discretionary ground cases. (Paragraph 12.57)

Response


This is simply impractical and will add to the landlord’s costs which he will rarely recover.

175. Alternatively we invite views whether any related problems would be best tackled by rules on court forms and/or by adopting the Woolf Report recommendations on rent arrears cases. (Paragraph 12.58)

Response


The court forms could be adapted so that where a landlord applies for the issue of a warrant, he has to sign something akin to a statement of truth.

PART XIII: ANTI SOCIAL BEHAVIOUR

Which landlords?

176. We provisionally propose that, so far as possible, local authorities and registered social landlords should have the same powers and duties, as landlords, in respect of anti social behaviour. (Paragraph 13.18)

Response


We agree.

177. We invite views on whether unregistered housing associations should have similar powers and duties. (Paragraph 13.19)

Response

We do not see why not.

A general duty to deal with antisocial behaviour

178. We provisionally propose that a general duty should be imposed on local authorities to take action against anti social behaviour. (Paragraph 13.30)

Response

We agree.

179. We further provisionally propose that a similarly worded duty be placed on registered social landlords, expressed as not to take effect in tort, which the Housing Corporation would be obliged to take into account in the performance of its regulatory functions. (Paragraph 13.31)

Response

We agree.

180. We invite views on whether, as an alternative to the proposal in the preceding paragraph, the Secretary of State should be empowered to extend the duty on local authorities to registered social landlords, if he considers that they have come to be recognised as exercising functions of a public nature. (Paragraph 13.32)

Response

We have no particular view.

181. We invite views as to whether there should be a requirement on social landlords to include in their agreements a term specifying that the landlord should take all reasonable steps to ensure that the occupier is able to occupy the home free of anti social behaviour by the occupants of other premises owned by the landlord. (Paragraph 13.34)

Response

We consider that there are sufficient safeguards already and to include such a provision in an agreement will be too onerous as far as social landlords are concerned.

182. If consultees support the inclusion of a specific term in the agreement, we invite views on whether or not it should be expressed to be for the benefit of other members of the occupier’s household for the purposes of the Contracts (Rights of Third Parties) Act 1999 (subject to a further term not requiring their consent to any agreed rescission or variation). (Paragraph 13.36)

Response


Not applicable.

Dealing with serious anti social behaviour

183. We provisionally propose that it would be advantageous if there were a single concept of housing-related anti social behaviour which would apply to new procedures for dealing with the matter. (Paragraph 13.39)

Response

We agree.

184. We provisionally propose that serious housing-related anti social behaviour should be defined as “behaviour where the occupier or a person residing in or visiting the home has acted in a manner that caused or was likely to cause serious harm, harassment, alarm or distress to others where the behaviour is either linked to the occupation of the home and/or occurs in the locality of the home.” (Paragraph 13.40)

Response


We agree.

185. We provisionally propose that a new summary eviction procedure be created. It would be available to a local authority or registered social landlord believes that an occupier under a type II (probationary) agreement has been responsible for serious housing-related anti social behaviour. The occupier could subsequently challenge the reasonableness of the decision (option A) or the lawfulness of the decision (option B). (Paragraph 13.55)

Response


We agree. We would also add that we see no reason why such a procedure should not be available to private landlords in similar cases.

186. 
The features of Option A would be as follows.

(1) The landlord would apply to the county court for a formal order for possession, on the ground that the occupier had breached the term of the agreement prohibiting anti social behaviour. The procedure for obtaining the order would be a paper only one, the court being required only to satisfy itself that any relevant notices had been complied with. There would be no procedure for adjournment.

(2) After eviction, the occupier would be entitled to apply to the court to consider the eviction. The court would determine whether the occupier had indeed breached the term prohibiting anti social behaviour, and, if he or she had, would go on to consider whether it was reasonable in all the circumstances to have evicted the occupier.

(3)  If the court found that the occupier had not breached the term, or that he or she had done so but that nevertheless the eviction was unreasonable, then the occupier would be entitled to

(a) be re-housed by the landlord in similar accommodation in the same general area, and/or 

(b) compensatory damages.

Response

Noted.

187. 
The features of Option B would as follows.

(1) There would be a statutory internal review procedure, similar to that for introductory tenancies, requiring notice to be given to the occupier of the decision, with reasons, followed by, at the request of the occupier, a further review by a senior officer which included a right to an oral hearing, representation and examination of witnesses.

(2) On completion of the review process, and on the assumption that the occupier had failed to reverse the landlord’s decision, the landlord would obtain a summary possession order from the court. 

(3) The occupier would be entitled after eviction to apply to the county court to judicially review the decision to evict, the degree of judicial review being such as was necessary to make the procedure as a whole complaint with Article 6.

(4) The reviewing county court would have the power to quash the order, substitute another order and/or make a declaration in relation to the case, and, at its discretion, order re-housing and/or damages as in option A. 

Response

Noted.

188. We invite views on whether option A or option B is to be preferred. (Paragraph 13.56)

Response


There may be Human Rights issues in the manner in which option A would operate in that the eviction would effectively take place first and the occupier would have to take action after the event.  Nonetheless, we consider that option A is to be preferred.

189. We invite views on whether local authorities and registered social landlords should be required to produce to the court a document setting out either what alternative steps have been taken to deal with the anti social behaviour, or, if none have been, why it was appropriate in the particular case to proceed without taking such steps. (Paragraph 13.59)

Response


We would have thought that that was an appropriate step and should be done in any event to satisfy option A (if that is to be preferred).

190. We also invite views as to whether failure by a landlord to provide the document or failure to do so adequately should be a matter that the court is entitled to take into account in coming to its decision, and could in addition be penalised in costs. (Paragraph 13.60)

Response


We agree.

191. We provisionally propose that the existing power of arrest in Housing Act 1996, section 153 should be replaced with a power for the court to add a power of arrest to any injunction for a social landlord to prevent a breach of a nuisance term which amounted to serious housing related anti social behaviour. (Paragraph 13.65)

Response


We agree.

192. 
We invite views on whether the power of arrest should be available in respect of

(1) only behaviour involving violence or the threat of violence;

(2) behaviour involving violence or the threat of violence, or which would result in serious harm to another; or

(3) all breaches amounting to serious housing related anti social behaviour. (Paragraph 13.67)

Response

It is not clear to us whether there is a difference between (2) and (3) or whether it is intended that (3) is to cover items (1) and (2). If the latter, then we agree with item (3).  If not, then we would agree with items (2) and (3).

193.
We provisionally propose that where there is a breach of the compulsory anti social behaviour term the judge would be required to exercise his or her discretion to order possession unless certain circumstances obtain. Those circumstances would be very limited, for instance that the breach was trivial or that circumstances had changed such that it was highly unlikely that the behaviour would be repeated (for instance where the person who was responsible for it had left the household). (Paragraph 13.71)


Response

We agree.

194. 
We provisionally propose that where the county court finds that an occupier has  breached an injunction restraining breach of the term of the agreement prohibiting anti social behaviour, the court should have the power, on the application of the local authority or registered social landlord, to order that the occupier be

(1) demoted to a type II (probationary) agreement, to which the summary eviction procedure could then apply;

(2) relocated elsewhere; and either demoted as in (1) above or offered supported housing; or

(3) immediately evicted, if it is reasonable to do so. (Paragraph 13.76)

Response

We agree.

195. 
We provisionally propose that, where an occupier is demoted under one of the orders referred to in paragraph 194(1) or (2) above, the occupier would be promoted back to a type I agreement if: 

(1) the landlord chooses to do so;

(2) the court so orders, on the application of the occupier after a certain time has elapsed; or

(3) a certain period of time elapses. (Paragraph 13.79)

Response


We agree although we have reservations about item (3) and believe that the proposal should be limited to (1) and (2).

196. We invite views on the appropriate periods in paragraphs (2) and (3) above, but provisionally suggest six months for the former and two years for the latter. (Paragraph 13.80)

Response

In relation to paragraph (2) alone, six months seems appropriate.

197. We provisionally propose that, where an occupier is relocated under the order referred to in paragraph 194 (2), the alternative accommodation should be suitable as defined in sections 206 and 210 of the Housing Act 1996, that is the landlord must have regard to the law governing unfitness, overcrowding and houses in multiple occupation, and the accommodation should also be affordable by the occupier and not put the occupier at risk of physical violence or racial harassment. The landlord should not be restricted as to its location. (Paragraph 13.83)

Response


We agree.

198. We provisionally propose that where the anti social behaviour orders can be certified as including a finding that the conduct of the occupier included behaviour within our concept of serious housing-related anti social behaviour (paragraph 183 above) then a local authority or registered social landlord would be able to choose to take breach proceedings in the county court, which would be able make an order to transfer, demote or (subject to reasonableness) evict the occupier, once breach is established. The court would then be empowered to commit the occupier to the magistrates’ court or the Crown Court for sentence for breach of the order. (Paragraph 13.88)

Response


We agree.

199. As an alternative to the provisional proposal above, we provisionally propose that the county court should be given jurisdiction to make housing related anti social behaviour orders. (Paragraph 13.90)

Response

It would seem logical that the county court’s powers should be extended to cater for the proposal.

PART XIV: MAPPING EXISTING AGREEMENTS ONTO THE NEW REGIME

Secure tenancies and fully assured tenancies let by registered social

landlords

200. We would be grateful for information particularly from registered social landlords about the proportion of fully assured tenancies to which ground 8 in reality applies, because its use is not pre-empted by either an agreement or a policy not to use it. (Paragraph 14.5)

Response

Not applicable.

201. We provisionally propose that, if the option to require local authorities and registered social landlords generally to use type I agreements is adopted, then existing local authority secure tenancies and registered social landlord fully assured tenancies should be converted into type I agreements. (Paragraph 14.9)

Response

We agree.

202. 
We provisionally propose that, if the option to allow local authorities and registered social landlords a free choice between type I and type II agreements is adopted,

(1) existing local authority tenan cies should become type I agreements; and

(2) registered social landlords should be required to choose whether to give their occupiers, as a minimum, an enhanced type II agreement which does not contain provision for the landlord to gain possession on a notice-only basis, or a type I agreement. (Paragraph 14.14)

Response

We agree.

Other local authority and registered social landlord tenants

203.
We provisionally propose that tenancies and licences granted by local authorities and registered social landlords which are not presently covered by one of the statutory schemes (excluding the Protection from Eviction Act 1977) should be converted into type II tenancies, or remain outside the scheme, according to their treatment in Part IX above. (Paragraph 14.16)

Response

Given that the objective of the scheme is to simplify housing law, we would have thought that it would be preferable if the tenancies were converted into type II tenancy.

Private fully assured tenancies

204.
We provisionally propose that fully assured tenancies, other than those granted by registered social landlords, should convert into enhanced type II agreements, which do not contain provision for the landlord to gain possession on the notice-only ground. (Paragraph 14.18)

Response

We agree.

Assured shorthold tenancies

205. We provisionally propose that assured shorthold tenancies should convert into type II agreements, the specific terms of the old tenancy becoming terms of the new agreement. (Paragraph 14.21)

Response

We agree.

Safeguarding the terms of the old tenancy

206.
We ask for views on whether there should be an addition to the general requirement for writing in relation to converted tenancies, such that the written agreement should have appended to it the written agreement constituting the old tenancy, if there was one. (Paragraph 14.23)

Response

We agree.

207. In the alternative, we ask for view on whether the obligation should be for the landlord to provide the core and compulsory terms under the new scheme, together with a copy of the old agreement, with a statutory provision that the terms of the old agreement should apply to all matters not covered by the core and compulsory terms. (Paragraph 14.24)

Response

Bearing in mind that this is a transitional provision, we agree.

208. In either case, should the sanctions for failure by the landlord to provide a copy to the tenant apply in relation to the old agreement? (Paragraph 14.25)

Response

No.

Rent Act protected tenancies

209. We ask for information as to the continued existence of protected shorthold tenancies. (Paragraph 14.36)

Response

They are encountered from time to time.

210. We provisionally propose that, subject to the preservation of the fair rent system, it would be desirable to convert Rent Act protected tenancies into type I agreements. (Paragraph 14.43)

Response


We agree.

The transition to the new scheme

211. We provisionally propose that the scheme be introduced as a single exercise, rather than through a staged programme of change. (Paragraph 14.48)

Response

We agree.
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