GOOD FENCES MAKE GOOD NEIGHBOURS

(A Story of Frustrated Advocacy)

1.         The Facts:

As a condition of the original transfer of land on the splitting of an original parcel the buyer expressly covenanted to construct and maintain a boundary wall to enclose the land being transferred for the benefit of the retained land which included a house.  Both parcels have been sold on but the wall was not built, to.do so now will cost £30,000 (ouch!!) and estate agents say it’s essential

2.         The Issue
Can the original covenant be enforced by and against a successor in title

3.        The Case for a Wall (or Fence)

Why shouldn’t he have his wall? Despite its positive nature this covenant is enforceable against successors in title because it’s an example of that peculiar right sometimes known as a fencing easement.  It’s not an easement of course because it requires positive action from the servient owner.  It gets called horrid names such as  “spurious” and “quasi”.  Nevertheless, it has existed for centuries and is jolly sensible
4.         Reasoned Argument 
(a)  Time is not expressed to be of the essence and it’s all freehold.  The period for 
       building the wall must be a reasonable time (so how long is a piece of freehold 
       string?)

(b)   Maintenance and repair is expressly promised

(c)   The covenant is expressly taken and given for the benefit of the retained land and  
        with the seller and his successors in title.  If it was a restriction it would clearly 
        be enforceable (at least in equity)

(d)   This kind of right is enforceable whether its origin is ancient custom or conduct.  
        It has always been recognised as capable of arising by a form of prescription i.e. 
        long acceptance by the servient owner of the job of fencing the common 
        boundary, see Jones v Price [1965] QB 618, Crow v Wood [1971] 1 QB 77 and 
        Egerton v Harding [1975] 1 QB.62 (all in the Court of Appeal)
(e)    Prescription depends upon implied grant.   As counsel in Jones  said  “…It may 
        be an anomaly but it is not an anachronism and it has survived much 
        reforming legislation because it is necessary…” (wish I had that turn of 
        phrase).  The practical point is that anyone would want to have a fence or wall 
        kept up on the common boundary between their own land and another’s.  It’s 
        even more obvious when the common boundary is created by splitting up land in 
        one ownership (isn’t it?).  It certainly is under an enclosure award.

(f)    Prescription is just a way of proving a right originating in either an actual or a 
        presumed agreement  - it’s merely evidential.  The ancient right was actually 
       protected by a writ all of its own de curia claudenda..  In Boyle v Tamlyn (1881) 
       6 B&C 329 it was accepted that the right could be subject of an express grant 

 (g)  In asserting, as it has been with the consistency of a knee jerk since Austerberry 
        v Oldham Corporation (1885) 29 Ch D 750 (not a fencing case and one in which 
       our right was not even discussed), that a fencing covenant only binds the original 
       parties because a covenant to perform acts (such as building or mending a fence) 
       can’t run with land whilst accepting that such acts can be enforced where they 
       have in fact been performed whenever asked over a long period is wholly 
       illogical and irrational and boring.  The principles which encouraged the Lords 
       to apply Austerberry in Rhone v Stephens [1994] 2 AC 310 (again not about   

       fences (or walls)) are not applicable to a grant of a legal right.  If the theory of 
       enforceability of a restrictive covenant is that it limited the nature of the bundle 
       of rights which the originally burdened owner acquired and, therefore, his 
       successor in title can’t exercise a right he never got, how much stronger is the 
       case when the burdened owner of land only got his land on condition that he built 
       a wall (or fence)?  How can his successor have a greater freedom?  Ownership is 
       not just a bundle of rights it’s a bundle of liberties too (political, eh!!)

(h)  It gets stronger.  It is clearly recognised that the right can arise from the operation 
       of the doctrine of “lost modern grant”, all three Lords Justices  in Jones (a very 
       strong Court).  The whole basis of Crow  was that the right is a right which lies in 
       grant and therefore passes under section 62 (you got Denning, you got Edmund 
       Davies) .

(i)   Scarman LJ, the only one to talk in Egerton, admitted that “True, its positive 
       character (hence Gale’s epithet “spurious”) creates difficulties (referring to 
       Austerberry) … but it is a private right and obligation between neighbouring 
       landowners.  Until … 1833, it was a right enforceable as between freeholders by 
       the writ de curia claudenda…” and goes on to reinforce the point already made 
       about the need for clear evidence of lawful origin.  He goes on to thump home 
       the point “…Yet it  is plain that the duty could have arisen from one of several 
       lawful  origins: as between neighbouring owners it could have derived from 
       grant or prescription …”. 
(5)      Therefore ……… if this “spurious” easement could always arise by grant (at any rate 
           before a procedural change in 1833) and can certainly arise by prescription then it 
           must still be capable of arising by express grant.  If it is acceptable to the law as a 
           prescriptive right notwithstanding that it is wholly irreconcilable with the modern law 
           of easements it must surely be acceptable as a right expressly granted notwithstanding 
           that it is wholly irreconcilable with the modern law of freehold covenants (I like the 
           word “notwithstanding”).  Sui generis means there ain’t nothing else like it. 
           Anomalous exceptions to a recognised anomaly are silly.  Ernest Scammell supports 
           me in Land Covenants so I am not alone.  He doesn’t deal with Rhone v Stephens but 
           the covenant in Rhone was  to repair a roof which was not even owned by the 
           covenantor and the case has nothing to do with the enforcement of express fencing 
           easements

6.      Come on Everybody – Don’t be Cowards!   Another Test Case Please (although 
         I’m perfectly prepared to argue the Opposite …)
         Our increasingly crowded country needs it.  It’s plain ridiculous that you can’t insist on 
         a man fencing his land in such circumstances.  Just because it’s old and in Latin 
         doesn’t mean it’s not right as well as really useful !!!! 
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