INDEPENDENT REVIEW OF BAILIFF LAW:

A CONSULTATION PAPER
THE RESPONSE OF THE PROPERTY LITIGATION ASSOCIATION TO THE CONSULTATION DOCUMENT ISSUED BY
PROFESSOR J BEATSON QC
 OF THE UNIVERSITY OF CAMBRIDGE CENTRE FOR PUBLIC LAW
PRELIMINARIES

The consultation paper of March 2000 has been issued by the University of Cambridge's Centre for Public Law as part of its review of the law governing the enforcement of civil court judgments and the activities of bailiffs when executing a judgment debt or distraining for other debt.

To put the response into context, the Property Litigation Association was formed in September 1995 by a group of solicitors who are substantially engaged in the resolution of contentious property matters by means of litigation and other forms of dispute resolution.  The Association has more than 200 members throughout the country and includes representatives from virtually all the major firms which practice in this field.

Although the Association is made up of those who are engaged in the resolution of contentious matters, this response will address only those issues that have a bearing on property litigation which will primarily relate to distress for rent.  It is not intended that this response should address the activities of sheriffs and bailiffs in enforcement of judgments although it is accepted that there are similarities between the activities of certificated bailiffs distraining for rent and the activities of sheriffs and bailiffs enforcing judgments.

Further, the membership of the Property Litigation Association is made up of practitioners who represent both landlords and tenants.  Consequently, this response will endeavour to avoid favouring one side or the other.

As a general introductory point, we consider that the law in relation to distress for rent could benefit from consolidation.

For convenience, this response will be given in a format reflecting the layout of the consultation paper and will repeat in full the issues on which comments have been requested.

SECTION 1

GENERAL POLICY

No issues raised.

SECTION 2

HUMAN RIGHTS ISSUES

1. 
Issue:

Do you agree that a system of enforcing debts should have the following two objectives?

i) First, to provide effective machinery in which creditors have confidence, enabling them to obtain payment of their debts.

ii) 
Secondly, to have proper regard to protecting debtors from undue economic hardship and personal distress.
1. 
Response:

Yes, but a balance must be maintained between the rights of the creditor to recover debts due to it notwithstanding that in doing so it might cause economic hardship and personal distress to the debtor.
2. 
Issue:

Do you agree that in the system of enforcement of debts, the use of distress performs the following functions, namely; 

i) a means of attaching and realising valuable non-exempt goods in the debtors possession (the "realisation function");

ii) in the absence of information about the debtor's assets, a means of identifying non-exempt goods located at the debtor's business or private address (the "identification function");

iii) a means of preventing debtors from evading their creditors legally constituted claims (the "deterrence function");

iv) as a spur to payment without the need for a sale (the "spur to payment function").

2. 
Response:

i)
Yes, but this is usually secondary to the "spur to payment function".

ii)
Possibly, but not a primary reason for levying distress.

iii)
Having regard to the definition of the "deterrence function" as set out in the consultation paper, yes.

iv)
Yes.  It is often the case that a creditor does not want to force a sale or indeed to have goods removed from the tenants premises since that may well result in the tenant ceasing to trade from the premises which may in turn result in a future inability to obtain payment of rent.

3.
Issue:

To what extent, if at all, do you consider the present law of and practice of distress to be vulnerable to a Convention based challenge?  If it is, how should any such vulnerability be addressed?

3.
Response:

Clearly, on the basis of the analysis in the consultation paper of the human rights issues, the present law and practice of distress is vulnerable to a Convention based challenge.  That vulnerability should be addressed by ensuring that distress can only be levied where the debt is clear and where the tenant does not have a right of set off to extinguish the debt for which distress could be levied either in practice or by specific exclusion in the lease.

SECTION 3

NOTICE OF DISTRAINT AND IDENTIFICATION OF BAILIFF

1.
Issue:

Is it desirable to give debtors notice that (a) a warrant has been issued, and (b) a levy is about to take place?  If so, how much notice should be given and when, if ever, should there be an exception to the notice requirement?

1.
Response:

In landlord and tenant cases, it is often (but not necessarily frequently) the case that giving notice of an intention to distrain will result in goods against which distress could be levied being removed from the premises.  Even though there are “penalties” in doing this (ie. double or treble damages), there is the practical issue of proof that removal has occurred  in order to avoid distress.

However, in practice this issue is avoided because in the majority of cases goods are not removed immediately but the tenant enters into a "walking possession" agreement by which the goods remain on the premises and the tenant is given a period of time to settle the debt before the goods are removed.  This frequently results in the debt being paid or alternatively arrangements being entered into with the landlord to enable the debt to be paid.  

Further, the giving of notice may result in the tenant preventing entry and under the present law the bailiff cannot force entry. So, if notice is to be given, the bailiff must be given corresponding powers to use reasonable force to enter.

On balance, therefore, and as the law stands, we do not consider that notice should be given.

2.
Issue:

What identification should a distrainor be required to carry?

2.
Response:

Sufficient identification to show that the distrainor is a certificated bailiff, by whom he is employed (eg. Equita plc) and on whose behalf (ie. the landlord). It is worth mentioning at this point that we assume throughout this Response that the bailiff levying distress has been properly certificated and that his/her background checked.

3.
Issue:
What, if any, information should the debtor be given about the distraint process, the distrainor's fees, causes of action against the distrainor and the creditor, and rights of appeal?  Is it enough to provide the debtor with a copy of the relevant regulations?  Is there any other information that he or she should be given?

3.
Response:

The debtor should be given sufficient information to know on whose behalf distress is being levied and for what sum of money and how it is made up.  He could be shown, for example, a copy of the letter/form of instruction from the landlord or its representatives to the certificated bailiff.  Where the tenant is obliged to pay specific fees in addition to the debt for which distress is being levied, the bailiff should notify him of this including the regulations under which he has such powers (this does not extend to the landlord's other costs which may or may not be recoverable separately under the terms of the lease). The information is largely that contained in the prescribed Form 7 in the Distress for Rent Rules 1988.

SECTION 4

PLACE

1.
Issue

Should the restrictions on the areas on which sheriffs and bailiffs executing High Court and County Court judgments may distrain be retained?

1.
Response

Not specifically relevant to property litigation.

2.
Issue:

Is there a need to clarify what is meant by "the debtors premises".

2.
Response:

No.  Within the context of landlord and tenant law, the premises will generally be defined by the lease which may or may not refer to a plan.

3.
Issue:
Should distrainors be entitled to seize a vehicle sitting on the road outside the debtor's property?

3.
Response:

Bearing in mind that distress for rent can only be levied against goods on the premises, no.  To do so would go against that principle and may ultimately allow for bailiffs to levy distress against goods belonging to the tenant but which are not on the property and may be at another property. Moreover, it could lead to disputes about the degree of proximity required between the vehicle (or other items) and the property to allow distress to be levied against it. This would be extending the landlord's powers of distress.  However, there may be a distinction between what is desirable in the case of a self-help remedy like distress for rent by landlords against tenants and what might be undertaken by sheriffs and/or bailiffs when enforcing court judgments.

4.
Issue:

Should those distraining for rent be entitled to seize property located somewhere other than the demised premises?

4.
Response:

See response to issue 3.  In addition, under the present law, the landlord can follow goods to other premises if they have been deliberately removed to avoid distress. In such circumstances a “penalty” can be levied. 

The counter argument is that the landlord should be able to authorise distress other than on the demised premises but provided only the goods against which distress is levied are in the reputed ownership of the tenant.

5.
Issue:

When, if ever, should a distrainor be entitled to seize goods located on a third parties premises?

5.
Response:

See responses to issues 3 and 4 above.  On one view it could be permitted if the goods are in the reputed ownership of the tenant but, as the law currently stands, the distrainor can seize goods located on a third parties premises if they are already subject to a distraint and have been removed there by or on behalf of the tenant, and this right should be retained.

SECTION 5

TIME

1.
Issue:

Should any change be made to the rule that distraint should not take place between sunset and sunrise?  If so, what should replace it?

1.
Response:

Rather than distress taking place between sunrise and sunset, it should be permitted between 8am and 8pm.

Although not directly relevant to this issue, it is convenient at this point to address the question of steps that can be taken if the tenant is absent. In those circumstances, we consider that it should be possible to levy distress and we address this again in the response to Issue 1 in Section 6 (Entry).

2.
Issue:

Should there be more restrictive time limits where the distrainor is executing a break-in warrant?  If so what should they be?

2.
Response:

No

3.
Issue:

Should there be a rule preventing execution on Sundays and Public or Religious holidays?  If so which Public or Religious holidays should be included?

3.
Response:

No.

SECTION 6

ENTRY

1.
Issue:

Should any of the rules about what amounts to entry by force be changed or clarified?

1.
Response:

No.

2.
Issue:

In what circumstances, if ever, should a distrainor be able to force entry to the premises?  Are the differences between the different categories of debt and difference categories of premises justified?

2.
Response:

Forced entry should only be possible to pursue goods against which distress has already been levied and when re-entry is being denied or where the goods have been removed to other premises.  The differences are justified.

3.
Issue:

In circumstances where forceable entry is authorised by a warrant, by whom and in what circumstances should it be issued?

3.
Response:

Since warrants will only be issued in cases other than distress for rent by a landlord against a tenant, we do not propose to comment.

4.
Issue:

Should distraint without entry, e.g. by posting or leaving a walking possession agreement ever be effective?  If so, in what circumstances?

4.
Response:
No. In most cases, without entry an inventory (which is required as part of a walking possession agreement) could not be drawn up. Moreover, it could not be said to be an “agreement” which requires consensus.

SECTION 7

DISTRAINABLE GOODS

1.
Issue:

Should there be a universal applicable body of rules about which goods can and which goods cannot be seized?  If so, which goods should be exempt?

1.
Response:

It is considered that it would be beneficial for there to be clarification of the rules about which goods can and which goods cannot be seized, preferably of universal application.  It is considered that, although the law in Scotland probably exempts more goods than the law in England, the articles exempted in Scotland as set out in Appendix III of the consultation paper could be usefully adopted in England and Wales.

Further, in the case of distress for rent by a landlord against a tenant, while it is technically possible in the case of residential premises, where the premises are let on tenancies regulated by the Rent Act 1977 or the Housing Act 1988, distress cannot be levied except with the prior permission of the court.  Consequently, distress is generally only practicable in the case of premises which are let on long leases or lettings otherwise outside the Rent Act 1977 and the Housing Act 1988.  In practice, distress for rent is rarely levied in the case of residential premises (possibly because the value of goods is insufficient to make it worthwhile) and it is generally restricted to commercial premises (which includes lettings with a residential element, eg. a shop with flat above).  Consequently, therefore, in the case of distress for rent by a landlord against the tenant, it could be restricted to commercial lettings (including commercial premises being unlawfully used for residential purposes).  However, we are not proposing that sheriffs and bailiffs should be prevented from executing warrants to enforce judgments against goods in residential premises.

2.
Issue:

Should the distinction between qualified and absolute privilege be retained in distress for rent?

2.
Response:

Save in the case of the tools and implements of the tenants trade, (and subject to the comments of those who practice agricultural law), it would seem that the distinction between absolute and qualified privilege is somewhat academic and if not abandoned should at least be retained in a more modern form. We consider that qualified privilege should be abolished.

3.
Issue:

When, if ever, should a distrainor be entitled to seize a third parties goods?

3.
Response:

If they are in the reputed ownership of the tenant.  It should not be for the landlord to establish whether they in fact belong to someone else.

4.
Issue:

Should a distrainor be entitled to seize a joint property, hire purchase goods, or goods belonging to children?

4.
Response:

In the case of joint property – yes;  in the case of hire purchase goods – yes;  and in the case of goods belonging to children – no.

5.
Issue:

At the time of the distress, should the debtor be required to prove to the distrainor that the goods fall within an exempt category?  If so, what sort of evidence should be required?

5.
Response:

It should be for the debtor to prove to the distrainor that the goods fall within an exempt category.  It would be preferable if he were required to prove it at the time of the distress to avoid the distrainor incurring the cost of removal and potential sale only to discover late on that the goods could not in fact be the subject of distress.  It might be appropriate to give the debtor something up to seven days from the time of distress to provide the proof.  The evidence should be the best evidence obtainable.  Consequently, that might be receipts for the purchase of goods but in any event should comprise a Witness Statement containing a Statement of Truth of the nature contained in the Civil Procedure Rules with the same sanction for signing a Statement of Truth when not having an honest belief in the truth of the facts stated, ie. contempt of court.

SECTION 8

SEIZURE 

1.
Issue:

Should the division of the levy into the process of seizure and impounding be retained?

1.
Response:

No.

2.
Issue:

If so, what should be required to seize the goods effectively?

2.
Response:

See response to issue 1.  Consequently, not applicable.

3.
Issue:

If there are more goods on the premises than are required to meet the debt, should the debtor be given a choice about which goods are seized?

3.
Response:

Yes – provided the debtor's choice, in the reasonable opinion of the distrainor, results in sufficient goods being seized to meet the debt for which distress is being levied.

SECTION 9

IMPOUNDING

1.
Issue:

Should the rule that goods seized by officers of the court are immediately in the custody of the law be retained?

1.
Response:

Although outside the ambit of this Response, yes.

2.
Issue:

With regard to impounding on the premises:-

a) Should a distrainor be able to distrain goods by securing them on the premises?

b) Should there be a general rule that impounded goods be marked or labelled so that third parties will know that the goods are impounded (as in the case of goods seized for Magistrates Courts debts)?  If so, should this make the impounding effective against third parties?   

c) What should the requirements of close possession be?

2.
Response:

a)
Yes. This is beneficial to the landlord and tenant because it avoids the cost of removal and can result in agreement that the tenant sells the goods and the proceeds placed in an account for the benefit of the landlord.

b) Yes, if appropriate – save that the impounded goods should not be marked or labelled in such a way so as to permanently damage them.  If the goods are subsequently released, because, say, the debts and such other monies as are payable are paid, the debtor should be entitled to the return/release of his goods unmarked or unlabelled. In any event, an inventory could be displayed on the premises. Whether or not the goods have been marked, if they have been impounded, the distress has been levied and that is, it is submitted, good enough to protect the goods against third parties so that if they were removed by third parties or sold to third parties, they could be traced by or by representatives the distrainor.

c)
It is considered that nothing can be usefully added to the explanation and requirements of close possession as set out in paragraph 6 and 7 of Section 9.

3.
Issue:

With regard to impounding without physical possession:-

a) Should the distrainor be able to enter into an agreement enabling the debtor to continue to sell the goods seized if they are replaced immediately with goods that are deemed to be impounded for the benefit of the distrainor?

b) Should the rule that any responsible person can sign a walking possession agreement be retained or should the debtor's signature be required?

c) Should there ever be constructive impounding without the expressed agreement of the debtor (or another responsible person)?

3. Response:

a) In practice, were this to be permitted, it is likely that the interests of the distrainor would not be protected adequately.

b) Either the debtor or his agent (this might have a wide meaning) should be able to sign a walking possession agreement.

c) Yes – see the response to Issue 1of Section 6 (Entry)

4.
Issue:

Should there be one standard form walking possession agreement to be used in all types of distraint?  If so, what should it include?

4.
Response:

Yes – the agreement should, among other things, record the name of the bailiff, his employer and by whom he has been instructed to levy distress and for what.  It should contain a schedule setting out a list of sufficient clarity to identify the goods against which distress has been levied (and their location on the premises) and it should also contain appropriate warnings about the consequences of selling/removing/destroying the goods which are the subject of the distress. It should give a date and time by which the debt should be paid following which the bailiff could return. It should also make it clear that the agreement is of legal significance the debtor has a responsibility to ensure that the goods which are the subject of the distress are preserved and refer the debtor to the rules and regulations relating to distress and that, if appropriate, he should seek legal advice (with the reference to seeking legal advice perhaps being in prominent lettering). The format could conveniently follow that of Form 7 in the Distress for Rent Rules 1988.

5.
Issue:

Does the terminology used remain appropriate?  In particular, (i) should the terms "walking possession" and "close possession" be changed and (ii) since in modern practice goods are seldom taken to a pound, should an alternative to "impounding" be adopted?  If the terminology is no longer appropriate, please suggest alternatives.

5.
Response:
It is considered that the terms "walking possession" and "close possession" remain appropriate.  However, because of the confusion between the expressions "seizure" and "impounding", it is probably no longer appropriate to retain the reference to "impounding".  The word "seizure" can be used to embrace both, albeit narrowly distinct expressions.

SECTION 10

ABANDONMENT


Issue:


Should any of the rules relating to abandonment be changed?


Response:
In the case of distress for rent by a landlord against a tenant, abandonment is rarely an issue.  However, since in the majority of cases distress is effected initially by way of a walking possession agreement often notifying the tenant of an intention to return to the premises to physically remove the goods which have been itemised in the schedule to the agreement within a period of days unless the debt is paid, it may be sensible to clarify the issue of abandonment if the distrainor does not authorise the bailiff to return upon the expiry of the time given or if a further time period is not agreed.

SECTION 11

SECOND DISTRESS

1.
Issue:
In what circumstances, if any, should a distrainor be permitted to make a second levy?

1. Response:
In the existing circumstances.  In practice, however, given that it is usual for walking possession agreements to be entered into, a second levy is rare.

2. Issue:
In what circumstances, if any, should a second warrant be issued?

2.
Response:
This has no application to distress for rent by landlords against tenants.

SECTION 12

SALE

1.
Issue:
Should there be one set of rules governing the sale of goods for all types of distraint?  If so, what should the requirement be?

1.
Response:
We have no specific view on this.  However, we can see that there can be no harm in having one set of rules.  Since most statutes require a period of five days before sale, it would be convenient to make this mandatory in all cases, particularly with the requirement of advertisement of the sale three days in advance.  It should be possible for the sale to be conducted on the debtors premises in all cases but if the goods are removed to storage for the purposes of a sale, the distrainor should be responsible for their safe keeping.  If there is to be an appraisal, it should be conducted by an independent person.  The existing provisions in relation to the conduct of the sale (see paragraphs 9-12 of Section 12) would appear generally satisfactory and to work in practice.

2
Issue:

Should there be additional rules about when the goods can be removed for sale?

2.
Response:
No.

3.
Issue:

Is greater protection needed for debtors in terms of appraisal and advertising, a reserve price for goods sold at auction, and in situations in which the proceeds are unlikely to cover the cost of the levy and the sale?

3.
Response:
The protection as highlighted in paragraphs 9-12 would appear satisfactory.

4.
Issue:
Should the creditor be allowed to buy the debtors goods at the auction or sale?

4.
Response:

Provided it could be demonstrated that the creditor has not worked in concert with other parties to be able to buy the goods at less than the best price that could be obtained at auction, then yes.

5.
Issue:
Should the rules about the passing of title of goods and the distrainors immunity from claim apply to all types of distraint?
5.
Response:
Yes and it is particularly important that the officer has immunity unless it is proved that he had notice that the goods were not the property of the debtor since we consider that it should be the debtor's responsibility to demonstrate that the goods are exempt. We do not consider that the officer should be required to undertake reasonable enquiries as it would inevitably add to the cost payable by the debtor.

SECTION 13

PAYMENT


Issue:


Should any of the rules about payment be changed?


Response:

No.
SECTION 14

STATUTORY CHARGES

1.
Issue:

Should there be one fee scale that applies to all types of distraint?

1. Response:
No.  It will be appropriate in some cases for a flat fee to be charged and in others for a 

percentage fee to be charged.

2.
Issue:

Should sheriffs continue to receive poundage?

2.
Response

We do not propose to comment.

3.
Issue:

Should distrainors fees be calculated as a percentage of the value of the debt?

3.
Response:

On balance yes, since it probably reflects the amount of work that will be involved in levying the distress in each particular case and consequently is more likely to fairly remunerate the distrainor, but see also the response to issue 1 above.

4.
Issue:
What fee, and from whom, should a distrainor be able to recover where a levy is unsuccessful? 

4.
Response:

Since one is only considering a lawful attempt at distress, then the fees should be recoverable from the debtor although it might be a flat fee.

5.
Issue:

Should there be a flat fee for each part of the distraint process?  If so, how should the process be broken down and what should the flat rates be?

5.
Response:

We can see as highlighted above, that there will be situations in which a flat fee might be appropriate.  However, we do not propose to comment on what the flat rates should be. 

6.
Issue:

Should the distrainors fee be all inclusive or should he or she be able to charge for reasonable expenses as well?  Should specific provision be made for costs such as office administration and dishonoured cheque charges?

6.
Response:

Our primary response is that the fee should be all inclusive.  However, if it is not to be all inclusive, the debtor must be notified at the time the distress is levied of the charges and potential charges that might be made.

7.
Issue:
Should there be a limit to the number of times that a distrainor can charge for visits made with a view to levying or removing the goods.

7.
Response:

If the debt is legitimately owing, then, on one view, there should be no limit.  However, in practice it is likely that the number of visits will be limited because the creditor will be charged for fees over and above the statutory charges that can be made of the debtor and the creditor is unlikely to allow the bailiffs to return to the premises on numerous occasions unless there was some indication that goods would be there against which distress could be levied.
8.
Issue:
Should the distrainor be entitled to charge additional fees if for some reason the distraint is particularly expensive to carry out?

8.
Response:
No, particularly if it were always the case that the sale can be conducted at the premises.

9.
Issue:
What advance notice should be given to the debtor about the fees and charges that each part of the distraint is likely to generate?

9.
Response:

See response to issue 6 above.

SECTION 15

DEBTORS OFFENCES AND CIVIL PENALTIES

1.
Issue:
Should the distinction between rescous and poundbreach be retained?

1.
Response:

If the distinction between seizure and impounding is abandoned, then there can no longer be a distinction between rescous and poundbreach.

2.
Issue:

What civil remedies should there be for rescuing or attempting to rescue distrained goods?  Should the rescuer be required to pay penal damages?

2.
Response:
The possibility of treble damages should be retained but equally there should be the possibility of obtaining an injunction. Debtors must face penalty for seeking to deliberately avoid paying debts lawfully due.

3.
Issue:
Should there be a general criminal offence of rescuing goods seized in distrain?  If so, what form should it take?

3.
Response:

No.

4.
Issue:
Where a person is alleged to have interfered with goods seized, should either legislation or a protocol of good practice expressly state that the person is entitled (a) to be informed promptly and in detail of the nature and the cause of the accusation, (b) to be given adequate time and facilities for the preparation of his defence and (c) to be asked whether he or she wishes to be represented.

4.
Response:

In view of the response to Issue 3, not applicable.

SECTION 16

REMEDIES

1.
Issue:
Should the distinction between illegal, irregular and excessive distraint be retained?
1.
Response:
Yes.

2.
Issue:

Should the distinction between wrongful and irregular executions be retained?

2.
Response:
Yes, subject to general updating, clarification and codification.

3.
Issue:
How often is replevin used and is it useful?

3.
Response:
Rarely, but is probably useful in those rare cases.

4.
Issue:
How often is interpleader used and is it useful?  Should the third party have direct access to adjudication by the courts as well?

4.
Response:


This is of limited application to distress for rent by a landlord against a tenant.

5.
Issue:
Should the miscellaneous offences be retained?

5.
Response:

In the case of the complaints under the Distress for Rent Rules 1988, yes.

SECTION 17

PRIORITY

1.
Issue:

Should the priority for (a) Crown debts and (b) arrears of rent be retained?

1.
Response:
We have no comment in relation to priority of Crown debts but we can see that it is logical that priority for Crown debts should be retained in the same way that Crown debts rank ahead of many other debts in insolvency. The advantage of retaining distress at the moment is that it provides a convenient and relatively cheap way of recovering a commercial debt in circumstances where the alternative of pursuing the debt through the court system is potentially expensive and will certainly take time.  If, however, it were the case that a landlord's right to recover possession of its premises by way of forfeiture by peaceable re-entry were in some way curtailed, then, we submit, there is greater support for the retention of a landlord's entitlement to levy distress for unpaid rent.  We are not proposing, however, that distress by a landlord against a tenant should be abolished. Distress for rent overcomes the disadvantages that landlords have (in comparison to other creditors) in not having the sanction of being able to withhold the supply of goods or services, ie. the property, immediately the customer goes into default.

2.
Issue:

Should any of the other rules about priority be changed?

2.
Response


We have no specific comment to make.
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