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18th October 2000

Dear Mr Pye

Commonhold and Leasehold Reform Draft Bill and Consultation Paper

I enclose the limited response of the Property Litigation Association to the draft Bill and Consultation Paper described above.

I thought it would be helpful if I explained the basis on which we have responded and endeavoured to put the response into context.  

The Property Litigation Association was formed in September 1995 by a group of solicitors who are substantially engaged in the resolution of contentious property matters by means of litigation and other forms of dispute resolution.  The Association has more than three hundred members throughout the country and includes representatives from virtually from all the major firms which practice in this field.  

The membership of the Property Litigation Association is made up of practitioners who represent both landlords and tenants.  Consequently, the response will endeavour to avoid favouring one side or the other.


This latter point was one that we made in respect of the original Residential Leasehold Reform Consultation Paper (see our letter to Ian Fuell of 12th March 1999).  We explained then that we considered it inappropriate to comment on matters of policy or proposed policy because to do so would probably appear to favour either the landlord or the tenant but that we did wish to comment on matters of procedure and technical detail.

Having reviewed the draft Bill and Consultation Paper, we have concluded that for the reasons explained above, it would be inappropriate for us as an Association to respond to the consultation on Part I of the document, namely that part of the document that relates to Commonhold.

In relation to Part II of the document (namely, Residential Leasehold Reform), we appreciate that you have prepared a questionnaire that you have asked respondents to complete.

However, for the same reasons set out above, we have concluded that in fact it would be inappropriate for us to respond to the majority of the questions.  That is not to say, however, that individuals might not wish to respond on their own behalf.

Accordingly, rather than to make use of the questionnaire which will largely be incomplete, we have prepared our own document setting out our comments on those questions to which we consider it appropriate for the Association to respond.  We hope that this does not cause you any undue inconvenience.

If you feel that any of our responses require further comment or clarification, please feel free to contact me.  Otherwise, we trust you find it of assistance.

Yours sincerely

Jason Hunter

For and on behalf of

The Sub-Committee on Law Reform of the Property Litigation Association

COMMONHOLD AND LEASEHOLD REFORM

DRAFT BILL AND CONSULTATION PAPER

LIMITED RESPONSE OF THE PROPERTY LITIGATION 

ASSOCIATION

Introduction

This document sets out the limited response of the Property Litigation Association to the above paper.  In the letter that this document accompanies, we have explained our reasons for declining to complete the Questionnaire and for preparing our own document.  We have also given an explanation of the nature of the Property Litigation Association.

This document will set out in full those questions forming part of the Questionnaire accompanying the Commonhold and Leasehold Reform Draft Bill and Consultation Paper to which it is considered appropriate that the Property Litigation Association should respond.

Residential Leasehold Reform

Section 3: Proposals included in the Draft Bill

Chapter V: Service Charges and Administration Charges

QSC1(b)
The Government proposes to introduce a new category of administration charges to cover the following elements.  Do you agree with the inclusion of the following:


…


Penalties for breaches of lease conditions?

Response:
No.  It surely cannot be right for a landlord to be exposed to a reduction in recovery of reasonable costs incurred in taking action to enforce the terms of a lease in circumstances where the tenant has broken those terms.  This is particularly important in circumstances where the landlord is a residents management company which may not, in fact, have any money of its own, its only source of funds being the service charges.  In those cases, other tenants would potentially be penalised.

Section 4: Details of other proposals

4.2 Variation of Leases
Clarification of grounds for individual application for lease variation
QVOL1(c) 
The Government has proposed that the following items should be specifically be included in the definition of “recoverable expenditure”.  Do you agree or disagree with the inclusion of each item?


…


If there are other items which you feel should be included within the definition of “recoverable expenditure”, please [set them out].

Response:
The costs of enforcing the terms of the lease.  As we have highlighted above, it is sometimes the case that a residents management company cannot take effective action to enforce the terms of the lease because they have no funds of their own and the service charge provisions do not allow for the inclusion of such costs as a service charge item.  In those cases, a defaulting tenant can cause unduly complicated management problems for the residents management company. In making this point, we are conscious that there seems to be a move under the Civil Procedure Rules to recoverable costs being closer to the costs actually incurred by a litigant.

4.6: Prevention of forfeiture being commenced until facts determined
QFORF2:
Do you agree with the proposed new procedure for dealing with alleged breaches of covenant or condition of a lease?

Response:
No.  Although it may well be that there are some notorious but limited cases of the right to forfeit being abused, the fact is that it remains the most effective way of ensuring that the terms of a lease are complied with particularly if the breach is deliberate.

QFORF3:
Do you agree with the proposed procedure where an appeal is made against the LVT’s determination?

Response:
No.  The effect of the procedure would give scope for abuse by a tenant who wishes to deliberately disrupt the management of the building.  One could require the tenant to apply for a stay either to the LVT when it makes its determination or to the Lands Tribunal or, preferably, limiting the proposed procedure to such occasions when the LVT determines the application for permission to appeal.  If the LVT gives permission to appeal, then in those circumstances it might be reasonable to prevent the landlord from serving a section 146 Notice.


Further, there is a risk that the effect of the procedure would be to increase the costs incurred by the landlord and where the landlord is a residents management company without its own funds, such difficulties can become insurmountable particularly if the service charge provisions are somewhat limited with regard to the recovery of costs incurred in enforcing the terms of the lease.


In addition, it is important to note that procedures which take some time to pursue cause difficulties for the landlord (and particularly a residents management company) because the landlord is not be able to demand or accept monies due after the sums fell due for which it is seeking the determination without the risk of waiving the right to forfeit which it was trying to obtain by seeking the determination in the first place.
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