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The issues

1. At the end of a lease, the building in which the demised premises are situated will be older than when the lease started. The plant and machinery serving the building will have been used by the occupants for a number of years. A landlord may want to refurbish the building and to replace the plant and machinery. It may want to do this so that it can attract new tenants at a higher rent than if the premises were re-let in the condition in which they were left by the tenant.

2. Landlords wish to minimise their exposure to the costs of such refurbishment. They will often seek to recover the costs from the departing or soon to be departing tenants. The extent to which they can do so, depends upon the terms of the leases of those tenants.

(1) For instance, the landlord seeks to use the service charge provisions in leases to require the soon to be departing tenant to contribute to the cost of refurbishment. The tenant has, after all, had the use of the building and the plant and machinery during the term and that use has caused wear and tear. The question then is whether as a matter of construction of the lease the tenant has agreed to make such contributions.

(2) Similarly, the landlord may wish seek to argue that the tenant’s repairing obligations require the tenant to hand the premises back to the landlord in a refurbished condition. Again, the question is whether, as a matter of construction, the tenant has agreed to carry out works to put the premises into a refurbished condition.

This paper is limited to the first of these topics and will set the scene by reviewing the law relating to service charges. It will, however, be necessary to consider some words which are found in both “repairing” covenants and in service charge provisions.

SERVICE CHARGES
What are “services charges”?

3. There is no general definition of “service charge”
. In normal usage, a service charge is simply a charge paid by a tenant for services provided. Where a landlord and a tenant agree that the tenant should contribute to the cost of works and services carried out and provided by the landlord, the scope of the parties’obligations will be determined by the words of the lease in question in its particular context. Often a service charge is reserved as rent or it is provided that the rent will be recoverable as rent in arrear
. The effect of such a provision is that the service charge once ascertained or agreed
 is treated as rent for the purposes of distress and forfeiture
: such forfeiture is subject to the usual principles upon which relief for non-payment of rent can be obtained.

The purpose of service charge provisions: generally

4. “The purpose of the service charge provisions is relevant to their meaning and effect. So far as the scheme, context and language of those provisions allow, the service charge provisions should be given an effect that fulfils rather than defeats their evident purpose.”
 In general service charge provisions have the purposes of ensuring that a landlord who reasonably incurs liability for expenditure for the benefit of all its tenants should be entitled to recover the full cost of doing so from those tenants and each tenant should reimburse the landlord a proper proportion of those service charges
.
5. If this approach is the correct one, in the absence of clear words, service charge provisions will not in general be construed as allowing the landlord to recover for the cost of items which are of no benefit to the tenants. For instance, in the absence of clear words one might not on the face of things expect the landlord to recover the cost of refurbishment carried out at or after the end of the term for the purposes of re-letting when the premises are vacated.

6. In the absence of an express term in a service charge provision that its amount should be fair and reasonable, the court may be prepared to imply a term to this effect
. The implication will only be made in accordance with usual principles for implying terms and the courts have been reluctant to imply such terms in relation to tenants’ contributions to insurance cover effected by the landlord
.  If the service charge provisions of a lease are clearly drafted so as to enable the landlord to be reimbursed for expenditure which he has incurred, the scope for implying general terms as to reasonableness is reduced. Rather than to seek to imply general terms as to reasonableness, the court may protect tenants by scrutinising closely whether the services and works for which the landlord seeks reimbursement are properly within the scope of the items for which service charge has been agreed to be payable
.

7. In cases of difficulty or ambiguity, the court will construe the lease in such a way that the clause is effective to achieve its clear commercial purpose.
 Where circumstances have completely changed such that the scheme originally envisaged has broken down the court may even, in a suitable case, in effect re-write the original obligation
. 

Areas of dispute

8. There are two main categories of dispute which arise concerning commercial service charges.

(1) Disputes over whether the landlord is properly applying the mechanism for ascertaining the service charge payable.

(2) Disputes over whether the works and services for which the landlord seeks a contribution are properly matters for which a contribution may be sought.

Formula and mechanism for ascertaining service charges and requiring payment

Generally

9. Universities Superannuation Scheme Ltd v Marks & Spencer Ltd
: see above.
Ascertaining the proportions payable

10. Where premises are in multiple occupation the proportion of cost which each tenant must pay will either be specified in the lease or left to the determination of a third party or the landlord’s surveyor. The proportion is most often calculated by reference to the proportion which the floor area under each demise bears to the whole
. The calculation of a service charge by reference to an economic indicator, such as the Retail Prices Index, is possible though it may lead to dissatisfaction if not dispute when the basket of items included in the index changes. Nevertheless, this has been held to be a valid approach
.

Ascertaining periods in respect of which the cost is payable

11. Most modern leases make provision for service charges to be asertained by reference to accounting periods, often with payment of advance service charges with provision for late adjustments in case of over- or under-payment.
 In the absence of any contractual provision in a lease for a service charge to be levied in respect of a specified accounting period and/or at any particular time after the service has been provided the landlord would probably be able only to recoup the charge after making payment for the particular services.

Certification

12. A lease can provide for the amount payable by the tenant to be certifiable (whether by a surveyor or accountant) and for any such determination to be final and binding. It has been held that, because of the essentially arbitral function of certification, the procedure could be a sham where the certifier is not a legally distinct person from the landlord
.

13. Whether the certification can be made conclusive on matters of law has been the subject of debate
. In the absence of clear words to the contrary it is likely that a court would construe as final and binding only such a certificate as was clearly within the certifier’s expertise2.  On the other hand, the better view appears to be that there is no rule of public policy which prevents parties from agreeing to refer to an expert decisions which involve questions of construction or other questions of law
.

14. A certificate will not be conclusive even as to a matter of fact in the absence of express words to that effect. That being the case, it was held by the Court of Appeal in Universities Superannuation Scheme Ltd v Marks and Spencer plc
 that the landlord was entitled, years after the event, to re-open the question of the quantum of an incorrectly calculated service charge.

15. Where a certificate is required to ascertain the service charge payable, its issue is likely, as a matter of construction of the lease, to be a condition precedent to the tenant’s liability to pay.

Other conditions precedent to payment

16. Disputes may arise over whether other pre-conditions to liability have been fulfilled6. For instance, in CIN Properties Ltd v Barclays Bank plc
 the landlord was not entitled to recover the cost of works where it failed to obtain estimates or tenders and to submit them to the tenant for approval where such approval was required under the terms of the lease (such approval not to be unreasonably withheld or delayed).

To what must the tenant contribute?

Generally

17. A service charge provision may require contributions not only to services which the landlord under its covenants must provide but also to services which the landlord may provide.

Physical works

18. Where the landlord seeks a contribution to the cost of physical works, similar questions arise as to those in “dilapidations” cases. It is through contributions to the cost such works that landlords will generally seek to recover the costs of refurbishment – either directly or indirectly through contributions to “sinking funds” on account of such works.

The premises to which the works relate

19. The first matter to consider is in respect of what premises the landlord is entitled to recover costs. See eg Rapid Results College v Angell 
.

The nature of the works

20. The second matter to consider is what sort of works are within the scope of the tenants’ contributions.

“to repair”

21. In Post Office v Aquarius Properties Ltd 
 Slade LJ reviewed the authorities on the meaning of this words as follows:

A state of disrepair, in my judgment, connotes a deterioration from some previous physical condition. I would have reached this conclusion even in the absence of authority, but its correctness is shown by the decision of this court (later in time than that of Hoffmann J in the present case) in Quick v Taff-Ely BC [1985] 3 All ER 321, [1986] QB 809. As Lawton LJ there observed ([1985] 3 All ER 321 at 328, [1986] QB 809 at 821): 

‘As a matter of the ordinary usage of English that which requires repair is in a condition worse than it was at some earlier time.’

Dillon LJ, adopting a similar train of thought, said ([1985] 3 All ER 321 at 325, [1986] QB 809 at 818): 

‘Where decorative repair is in question one must look for damage to the decorations but where, as here, the obligation is merely to keep the structure and exterior of the house in repair, the covenant will only come into operation where there has been damage to the structure and exterior which requires to be made good.’

22. It is plain that an item is not in disrepair simply because it is old. Thus, if an item of plant reaches its life-expectancy in accordance with CIBSE tables, this will not in itself mean that the item is in “disrepair”; likewise if the item is in working order but obsolete it is not in disrepair.
 So, if an item of plant is new at the start of a 25 year commercial lease and has only a 20 year life-expectancy under CIBSE or other tables, this will not in itself entitle to the landlord to seek to recover the cost of replacing that item shortly before the expiry of the lease as a cost of “repairing” that item.

23. “Repair” will involve some work of renewal or replacement:

“Repair is restoration by renewal or replacement of subsidiary parts of a whole. Renewal, as distinguished from repair, is reconstruction of the entirety, meaning by the entirety not necessarily the whole by substantially the whole of the subject-matter under discussion”

Amend, renew etc

24. It is possible to make provision for contribution to works which go beyond “repair” in this sense. In Credit Suisse v Beegas Ltd
 Lindsay J held that in a lease where a repairing covenant included the words “amend” and “renew” and also the words “otherwise keep in good and tenantable condition” the covenant extended to works which beyond repairs strictly so-called
. In that case there was a landlord’s covenant in relation to office premises

“to maintain repair amend renew cleanse repaint and redecorate and otherwise keep in good and tenantable condition:

1. The structure of the building and in particular the roof foundations and walls thereof …

Provided that the landlord shall not be liable to the tenant for any defect or want of repair hereinbefore mentioned unless the landlord has had notice thereof.”

The entirety of the cladding of the building required replacement with a new and redesigned system. The judge held that this fell within the obligation to keep the premises in good and tenantable condition. However he also considered that the works fell within the remainder of the covenant. He said:

“… I think it right to describe such remedial work as ‘renewal’ and within the obligation to ‘repair amend renew’ in the [covenant], again bearing in mind that the proviso, by its reference to ‘defects or want of repair’ indicates a possibility of liability going beyond mere repair. In a covenant which appears to go beyond mere repair and which, in so doing, refers to renewal, ‘renewal’ can be taken to embrace reconstruction even of the entirety of the subject matter of the covenant…. I do not see it as a necessary part of a renewal (in contrast with a restoration) that the new should be exactly as was the old, particularly where the old had proved defective. The fact that the new cladding will be to a different design does not, in my view, deny it the description of being a renewal. On this basis, whether I am right or wrong as to the total recladding being outside ‘repair’, I find it within the obligation to ‘amend, renew’. I am conscious of the argument that if ‘renew’ is to be given a separate meaning beyond ‘repair’ then there is probably no stopping point short of its ability to require the rebuilding of the whole subject matter of the covenant – see Collins v Flynn. However, the landlord in a case such as the present would be likely to have wished that and the tenant, whilst recognising the size of the potential burden on him, could well have thought, in relation to a new architect-designed building thought to have been completed to a high specification, that the likelihood of the burden actually turning into a present liability during the 25 years of the underlease was so remote as to be discounted. Thus if the word ‘renew’, in a context plainly going beyond repair, can properly extend, as I believe it can, as far as total replacement of the subject matter to which it relates, then I can see no good reason why it should not here do so. If it is asserted that clear words would be needed for such a conclusion I would say that in a context, as here, where ‘defects’ are within the covenant as alternatives to ‘repairs’ the words ‘amend’ and ‘renew’ are clear enough”

25. On the other hand, in the case of Collins v Flynn
 the tenant covenanted “well and substantially to repair, amend renew uphold, support, maintain … the demised premises”. It was argued that the word “renew” went beyond the ordinary meaning of “repair” and obliged the tenant to construct new foundations. This contention was rejected by the judge on the following basis:

“Whilst I am most anxious to give effect to every word of the covenant, as Atkin LJ insisted in Anstruther-Gough-Calthorpe v McOscar [1924] 1 KB 716, yet every repair does involve a degree of renewal (except, perhaps, tightening a loose screw, as counsel for the tenant suggested). This was the opinion of Buckley LJ in Lurcott v Wakely [1911] 1 KB 905 and I feel that I can give a separate meaning to the word ‘renew’ only by holding that it includes rebuilding the whole property demised; and I think that if this were intended, much stronger and more specific words would have to be used. However, this is of no importance, since I regard the word ‘repair’ as apt to cover the renewal of a part of the premises, and therefore so far as the words of the covenant are concerned, I regard the obligation of the defendant lessee as being similar to that in the cases cited where only the word ‘repair’ is used”

26. Further, in the case of Eyre v McCracken the Court of Appeal considered a covenant by a tenant “to put the premises … in good and substantial repair and condition [and to] well and substantially repair, maintain, cleanse, paint, amend and keep the said premises as so intended to be put into such repair as aforesaid”. The demised premises comprised a 150 year old dwelling built without a damp proof course. The term of the lease was for 7 years (but continued under the Rent Acts). The County Court judge held that the tenant was obliged to provide a damp-proof course. The tenant’s appeal was allowed. One of the factors which led the Court of Appeal to allow the appeal was the conclusion that “to require the tenant to insert the damp proof course and ancillary work would be to require him to give back to the landlord some different thing from that demised to him in 1976” (per Pill LJ).
27. In the context of the service charge provision considered in Fluor Daniel Ltd v Shortlands Investments Ltd
 similar words to those in Credit Suisse were construed such that the obligations

“presuppose that the item in question suffers from some defect (ie some physical damage or deterioration or, in the case of plant, some malfunctioning) such that repair, amendment or renewal is reasonably necessary. I further accept [the] … submission that the condition of the item in question must be such as to be no longer reasonably acceptable, having regard to the age, character and locality of the premises, to the reasonably minded office tenant of the kind likely to take a lease of the building. Whether, once those conditions are established, the item must be repaired or renewed is a question of fact and degree having regard to the nature and extent of the defect and, not least, to the costs likely to be involved” (emphasis supplied)

Accordingly, the landlord was not entitled to require the tenants to contribute to the replacements of substantial items of plant which although some years old had been well maintained, were in good repair and had no history of malfunctioning and that M & E equipment could be replaced (for instance) simply because it was older than the lifespans recognised by CIBSE. Accordingly, if a service charge provision is to be construed in such a way as to allow charges to be made for amendment or renewal to facilitate refurbishment towards the end of the tenant’s lease, then very clear words should be used.
Maintenance and keeping in good and substantial condition

28. There is recent authority which supports the proposition that such a covenant imports a different (and potentially more extensive) obligation than a mere covenant to repair. Thus in Credit Suisse v Beegas Nominees Ltd , Lindsay J treated the relevant part of the covenant in that case as imposing a separate obligation to keep the subject matter in good and tenantable condition which imposed a liability going beyond repair, saying

“… having regard to that phrase in the proviso, I see the words ‘otherwise to keep in good and tenantable condition’ as having a potential going beyond repairs strictly so-called (by which I mean works of a kind which would fall within a covenant merely ‘to repair’”

29. Again, it is clear that Lindsay J had regard to the proviso which occurred in the lease in the Credit Suisse case (see above). However, in the context of an obligation to “maintain a dwelling house in good condition and repair”, it stated by Robert Walker LJ in Welsh v Greenwich LBC
 that

“the reference to ‘good condition’ in [the clause] is intended to mark a separate concept and to make a significant addition to what is conveyed by the word ‘repair’”

30. Likewise Latham LJ regarded the phrase “good condition” as

“… intended to be treated as a separate concept from the word ‘repair’, even though there may be an overlap. As far as the phrase ‘good condition’ is concerned, it seems to me to concentrate on the state of the dwelling, whereas ‘repair’ is looking at the matter more from the perspective of the need to do particular repairing work ….”

31. On the other hand, in the case of Day v Harland & Wolff Ltd
 in the context of the Shipbuilding Regulations 1931 it was said of the word “maintenance” that it

“is a vague word. It is not necessarily distinguished from ‘repair’. It may  some contexts be the same as ‘repair’, and it may in some contexts have a wider meaning which includes repairing as well as other operations”.

32. Accordingly, the word “maintain” may sometimes add little if anything to the word “repair”. But it likely that in the same manner as the concepts of amending and renewing in a service charge covenant, the concept of “maintenance” will be construed so that works to keep the subject matter in a state “acceptable to the reasonable minded tenant” will be included (even if there has been no deterioration in the subject-matter). Maintenance can, for instance, be “pre-emptive” eg the servicing of plant and machinery to ensure that it continues to run well. The approach taken to this word by Ackner LJ in ACT Construction Ltd v Customs & Excise Commissioners
 (in the context of the word “maintenance” in Finance Act 1972 Sched 4 group 8) is correct:

… without entering into the realms of definition, maintenance generally involves the following characteristics: firstly, an element of repetition, because the object is to keep the building in the condition in which it started; secondly, that the work is generally speaking foreseeable …; thirdly, again generally speaking, that the work is of a monor character and habitual, although naturally there are exceptions as in the case of roof works; fourthly, that generally speaking in maintenance one does not add something substantial which is new; and lastly, that you do not in ordinary maintenance make a substantial improvement to that which you maintain.

“Replacement”

33. Service charge clauses can require contributions to “replacement” of items. The word “replacement” in itself presents no difficulties on its face. Again, however, taking the approach in Universities Superannuation Scheme Ltd v Marks & Spencer Ltd
 and Fluor Daniel Ltd v Shortlands Investments Ltd
 it might be argued (depending on the precise wording in the lease) that a landlord will only be entitled to recover the costs of replacement of an item (in the absence of express words to the contrary) if it can be considered as being for the benefit of tenants or that the replacement might be considered reasonable to put or keep the premises in a state “acceptable to the reasonable minded tenant”. Indeed, in the case of a shorter term lease of the sort that is increasingly seen, it seems to make little commercial sense for a tenant to agree to replace an item from which it has only benefited for a short time and with an item of which it will only receive the benefit for a short time. In any event, simply because something has reached its life expectancy under CIBSE or other tables will not in itself justify replacement. Something more will be needed.
“Improvement”

34. “Improvement” plainly can take place even where the subject-matter improved has not deteriorated and is (on the face of things) in working order.

35. “Improvement” connotes making the subject-matter better. But from whose point of view: the landlord’s or the tenant’s? Again, this will depend on the precise words used and the context. But using the approach in Universities Superannuation Scheme Ltd v Marks & Spencer Ltd
 and Fluor Daniel Ltd v Shortlands Investments Ltd
 in the absence of express words a landlord may only be entitled to recover the costs of improving an item if it can reasonably be considered as providing some benefit for existing tenants. In the absence of clear words, it would be surprising to find the landlord being able to charge to existing tenants the cost of improving the building incurred solely for the purposes of re-letting after the tenants have vacated.

Standard of work

36. The third matter to consider in scrutinising whether physical works which on their face might fall within the sort of works mentioned in the lease, is the standard of works which the parties contemplated. 

(1) Unless there is a clear indication otherwise, where a landlord is entitled to recover the cost of repair etc, the landlord is not constrained to adopt the minimum standard or cheapest method of repair etc: Plough Investments Ltd v Manchester City Council
.

(2) Unless there is a clear indication otherwise, the landlord may carry out works to a standard such as an owner who had to bear the cost himself might reasonably decide upon: ibid..

(3) On the other hand, the context of the particular lease and the respective interests of the landlord and tenant will be material in determining what standard the reasonable owner would in the circumstances adopt. Thus in Holdings & Management Ltd v Property Holding & Management Trust plc
 Nicholls LJ rejecting a particular scheme of works as going beyond what was sensible needed to cure certain physical defects in the leased premises said:

“A prudent building owner bearing the costs himself might well have decised to adopt such a scheme, despite the expense. But what is in question is whether owners of 75 year leases in the building could be fairly expected to pay for such a scheme under an obligation to ‘repair’”

37. In Fluor Daniel Ltd v Shortlands Investments Ltd applying this statement said

“In short the works – ie the standard to be adopted – must be such as the tenants given the length of their leases, could fairly be expected to pay for. The landlord cannot, because he has an interest in the matter, overlook the limited interest of the tenants who have to pay by carrying out works which are calculated to serve an interest extending beyond that of the tenants. If the landlord wished to carry out repairs which go beyond those for which the tenants, given their more limited interest, can be fairly be expected to pay, then, subject always to the terms of the lease or leases, the landlord must bear the additional cost himself”.

38. In Fluor Daniel, the landlord was not entitled to the cost of substantially to replacing the M & E services to the building notwithstanding that some of the leases only had short terms remaining.  Likewise where the landlord, towards the end of a three year lease, sought to saddle the tenant with the cost of long-term roofing works, it was held that those works went outside the landlord’s obligation and therefore he was only able to recover the equivalent cost of short-term repairs
.

Other expenditure

39. In addition to the cost of works to fabric of the building, a service charge provision may require contributions to (eg)

· the cost of insurance
 

· the fees of managing agents
. (On the other hand, a landlord will not normally be able to recover the cost of employing managing agents in the absence of express provision to that effect
. If such a charge is allowable, the management company may be one owned by the landlord unless the arrangement is a sham
)

· notional rent where resident staff are employed may be recoverable if the lease is widely enough drawn

· interest on money borrowed to fund the provision of service charges

· the recovery of the costs of proceeding against defaulting tenants
. (Whether the landlord can recover the costs of proceedings against a particular tenant is a matter of construction
. Even if the landlord is so entitled the entitlement, will not be assessed on an indemnity basis unless the charging provision is unambiguous in this respect
).

Profit to the landlord?
40. On the other hand, consistently with the general principle stated in Universities Superannuation Scheme Ltd v Marks & Spencer Ltd
, in the absence of clear provision the landlord will not be able to profit from the services for which he seeks reimbursement
 . 

“Sweeping up” provisions

41. Service charge provisions may often be widely drawn. In Daejan Properties Ltd v Bloom
 an underlessee covenanted to pay a reasonable proportion attributable to the demised premises of the charges for rebuilding and repairing ‘all walls ... drains, ways and other conveniences...’. It was held that the word “convenience” had been used to cover any essential item not specifically listed and, thus, there was no reason why he should not pay a reasonable proportion of the cost of re-waterproofing, which was an essential repair, of an underground garage. On the other hand, “sweeping up” provisions will usually be narrowly construed.
 For instance, in Lloyds Bank Ltd v Bowker Orford
 Mr David Neuberger QC (sitting as a deputy judge of the Chancery Division) refused to construe a term whereby the service charge was to include the cost of “any other beneficial services which may properly be provided by the lessors” as extending to matters dealt with specifically in provisions elsewhere in leases and allowing more extensive provision in respect of those specific items. A similar approach was taken to the “sweeping up” provision in Fluor Daniel.

Is the service charge fund subject to a trust?

42. It will be a matter of construction whether a service charge fund will be the subject of a trust. So, while in some cases the court will find a trust
, this is no invariably so
.

Advance service charges and sinking funds

43. The landlord will not be able to demand advance payments for a sinking or reserve fund (sometimes described as an ‘expenditure equalisation fund’) unless the lease so provides.

44. Again, it is a question of construction whether a landlord will be able to collect sums on account of a sinking fund or reserve fund on account of any individual item. For instance, if a landlord is entitled to collect sums on account of the cost of performing its obligations under the lease, it may not be entitled to collect sums to take account of the possibility that works will be required after the lease has expired. Even if the tenant’s use of the premises has contributed to the wear and tear which may ultimately necessitate the carrying out of works, the landlord’s covenants to the tenant are most unlikely to extend to a period beyond the end of the lease itself.

45. Subject to this, in principle, I can see no harm in using CIBSE tables etc as a guide for anticipating future expenditure for the purposes of collecting towards a sinking fund.

46. Where it does so provide, as with service charge funds generally, the beneficial ownership of the money in the fund will be determined on the construction of the lease
.

Payment of service charge as a condition precedent to liability to provide services?

47. Clear words will be needed if payment of service charges is to be construed as a condition precedent to obligations undertaken by the landlord to provide services. In Yorkbrook Investments v Batten
 where the landlord’s obligations were preceded by the words “subject to the lessee paying the maintenance charge ….”, it was held that payment of the maintenance charge was not a condition precedent to the landlord’s obligation to provide services.
48. There is some doubt, however, about how restrictively such provisions will be construed. In Bluestorm Ltd v Portvale Holdings Ltd
 a provision like that in Yorkbrook was considered (albeit obiter). Buxton LJ considered that might deprive the non-payer of a right to complain of the landlord's breach when there is a direct connection between the non-payment and the breach. However, the point should be left to be considered, or repudiated, when it becomes essential to a decision. Sir Martin Nourse considered that where a tenant evinced a fixed intention not to be bound by its obligation to pay service charges, Yorkbrook was distinguishable, and the landlord would not then be liable to perform the repairing obligations. Maurice Kay LJ refused to distinguish Yorkbook: he was unwilling to disturb settled authority by reference to which leases may have been negotiated in the meantime.  
The future of drafting service charge provisions?
49. There is nothing inherently wrong in requiring tenants to make contributions to the replacement of items which has substantially been brought about by the use which tenants have made of the building and of its plant and machinery. If landlords wish to require tenants to contribute to the refurbishment of premises at or towards the end of a lease, this can be justified in negotiations by arguing that the tenant has the benefit of building and of the plant and machinery serving it. As we have seen, however, some common forms of drafting may leave it open to argument whether a landlord can recover such contributions. One method of avoiding such arguments would be to make provision for a “sinking fund” under which contributions are expressly to be made towards the cost of replacement of the plant etc when necessary and in any event at or after the end of the lease. The determination of such contributions could be expressed to be assessed by reference to the anticipated cost of repair and the life-span of the plant etc (having regard to the state of the plant and industry life-span tables).

50. Another problem which landlord must be careful to avoid occurs where a tenant is granted a short lease following earlier occupation under which it has had the benefit of the building and the plant and machinery serving it. As we have seen, the length of the tenant’s interest is something the Court may take into account. In these circumstances, there is nothing inherently wrong with making provision in relation to contributions to the replacement of plant and machinery that the tenants’ contribution should be assessed having regard not only to the benefit which the tenant has enjoyed during the term of the lease but any period prior to the grant of the lease. Again, whether this will be acceptable to a tenant will depend upon the strength of its negotiating position and the market.

51. On the other hand, those acting for tenants, particularly where they take short term leases, should consider carefully whether it is acceptable for their clients to enter obligations to contribute e.g. to “replacement” of items where they will obtain little benefit from the service provided. As we have seen, Courts may be persuaded to construe the tenant’s obligation restrictively. The extent to which they do so may very much depend on the facts. Ideally a lease should be drafted in such a way that the scope for argument will be minimized.
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