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ENFORCEMENT REVIEW CONSULTATION PAPER 5

DISTRESS FOR RENT

RESPONSE OF THE PROPERTY LITIGATION ASSOCIATION TO THE CONSULTATION

PAPER DATED MAY 2001 ISSUED BY THE LORD CHANCELLOR’S DEPARTMENT

Introduction

The Consultation Paper sets out proposals for the future of distress for rent and considers its total abolition and also its possible replacement by a modified procedure.

To put this response into context, the Property Litigation Association was formed in September 1995 by a group of solicitors who were substantially engaged in the resolution of contentious property matters by means of litigation and other forms of dispute resolution. The Association has more than 350 members throughout the country and includes representatives from all the major firms of solicitors which practice in this field.

The membership of the Association is made up of practitioners who represent both landlords and tenants. Consequently, this response will endeavour to avoid favouring one side or the other.

For convenience, this response will be given in a format reflecting the layout of the original consultation paper. It will repeat in full the issues on which comments have been requested in chapters 2 and 3 of the paper. It also includes, by way of conclusion, responses to the principal proposals set out at the start of the paper. 

Chapter 2
Question 1

Do you think distress for rent for commercial tenancies should be abolished ? Yes or no. Please give reasons.

Response

In the absence of an alternative remedy for the recovery of arrears, which can match the speed and cost effectiveness of distress, we do not consider that distress for rent for commercial leases should be abolished.

The Association considers that distress will remain a valuable remedy. The availability of distress will avoid the need for costly, and often time consuming, proceedings to be issued in relation to what is (generally) an undisputed debt. We are also concerned that if distress for rent were not available in relation to commercial tenancies this could lead to a significant increase in small debt claims needing to be issued in the County Courts and the Association is concerned whether the County Courts would have sufficient resources to cope with this additional demand. 

Finally, by its very nature, the letting of commercial premises is a supply which cannot be “turned off”. 

Question 2
Do you use Court procedures to collect rent arrears in commercial tenancies ?  Yes or no. If you answered yes, under what circumstances do you use Court procedures ? If you answered no, why not ?

Response
Members of the Association do use Court procedures to collect rent arrears in commercial tenancies. Such procedures are used in circumstances where distress is not available (for example, in circumstances where a tenancy has expired and the tenant has long since vacated) or where other relief is sought (for example, a claim for possession).

Chapter 3
Question 3
To what extent do landlords currently levy distress themselves?

Response

Very infrequently.

Question 4
(i)
How many people normally attend commercial premises to undertake distress for rent procedure and at what stage (i.e. initial visit, removal of goods ?)

(ii)
Do you agree that only certificated bailiffs should be involved in distress for rent procedures ? 

 Response 
(i)
The experience of members of the Association varies. On average, however, normally two people attend both the initial visit and the subsequent removal of goods. Greater numbers may, however, be required if the premises in question are substantial or the goods against which the levy is to be made are extensive or unusually bulky/heavy.

(ii)
We agree that only certificated bailiffs should be involved in distress for rent procedures together with those under their direct supervision.

Question 5

Do you agree that, unless trade is being conducted outside these hours, distress should only be commenced between the hours of 8.00 am and 8.00 pm ? Yes or no.

Response
Yes, we agree. It is also noted that it is proposed that the right to distrain for rent may not be exercised on Sundays, bank holidays, Christmas day or Good Friday.

Although Christmas day is clearly one exceptional day out of the year we do not see, as a matter of principle, why distress should be precluded on Sundays, bank holidays, or Good Friday particularly if business is being conducted at the premises on those days. Furthermore, the creation of an exception in relation to Sundays and Good Friday would appear to be out of step with the multi-cultural and multi faith nature of British society today.

Question 6
How could the position regarding forceable entry and re-entry be made clearer ? 

Response
We consider that forceable entry should not be permitted at all for the purposes of distress. We note that it is also proposed that there be no right of entry onto the premises of third parties. We agree with this proposal save where the bailiff is pursuing goods, over which a levy has already been made, and which have been removed from the subject premises.

Question 7
Do you agree that notice should be given at least 72 hours before the right to seize goods arises ? What information should it include ?

Response
We do not agree that tenants should be given 72 hours notice before the right to seize goods arises, certainly if the proposal is intended to mean that the tenant is given 72 hours notice of the first visit to the premises by the certificated bailiff.  There would be a clear risk of such notice undermining the whole purpose of the remedy. It would afford the opportunity to unscrupulous tenants to remove goods from the premises prior to the bailiff’s attendance. 

We suspect that the proposal of giving advance notice may be intended to afford the tenant the opportunity to raise issues in relation to the debt, for example, if he were to have a claim for set off. We suspect in practice, however, that the occasions where the exercise of the right of distress by a landlord would prejudice any right of set off that the tenant may have would be rare, all the more so as the bailiff on the first attendance will, invariably, simply take walking possession of the goods on the premises. 

We do not consider that introducing a notice period which would risk undermining the entire purpose of the distress remedy, simply to cater for an eventuality which may only occur in a very small number of cases, is the appropriate way to proceed.

Question 8
Do you agree that a tenant should have a right to challenge the legitimacy of a landlord’s demand for payment of arrears of rent where there is a genuine dispute ? How should this be achieved ? 

Response 

We agree that the tenant should have the right to challenge the legitimacy of a landlord’s demand for payment of arrears of rent where there is a genuine dispute. Indeed, we consider that the tenant already has such rights and can simply apply to the Court.

Following on from question 8 we note that it is proposed that the bailiffs should, in addition to showing their certificate, also give clear information on the whole process. We agree that this would be a sensible way forward. 

Question 9
Do you agree that 14 days prior notice to the tenant before any sale is permitted is appropriate ? Yes or no ? If not, please give reasons.

Response
We agree.

We also note that it is proposed that distress should only be levied when outstanding rent exceeds one quarter of the annual sum. In relation to this proposal, we do not agree that distress should be so limited. The practical reality is that, in relation to commercial premises, rent is normally payable on a quarterly basis. The proposal would, therefore, mean that distress would only become available once two quarter’s rent was due. We consider this effectively gives the tenant too great an amount of “credit”. Furthermore, if the tenant simply is unable to pay the rent it is far better for this matter to be addressed swiftly when just one quarter’s rent is outstanding, rather than when two quarter’s are due.

Question 10
Please comment on the appropriateness of the following list;

Such tools, books, vehicles and other items of equipment as are necessary for use personally by the tenant in their employment, business or vocation and such clothing, bedding, furniture, house hold equipment and provisions as are necessary for satisfying the basic domestic needs of the tenant and his family.

Response
On the basis that distress is limited to commercial premises the specific restrictions in relation to clothing, bedding, furniture, house hold equipment and provisions necessary for satisfying the basic domestic needs of the tenant and his family would not appear to be appropriate. Given, however, that some commercial premises include a residential element (for example, a shop with a flat above) we agree that such restrictions should apply to those items which are located within the residential part of the commercial premises. 

Question 11
Should it be mandatory for assessment of the goods to be made on the premises so that they are not disproportionate in value to the outstanding debt ? Do you have any other suggestions ?

Response
It is already open to a tenant to challenge the extent of the distress. We are concerned as to the practical difficulties of requiring an accurate assessment (of value) being made at the time of the levy. Clearly there ought not to be “excessive” levies of distress but we consider that the certificated bailiff would not wish, in practice, to jeopardise his certificate by levying excessive distress on the premises in any event. 

Question 12
Do you think that goods should not be sold unless the sum realised is likely to be commensurate with the outstanding debt? 

Response

Given that goods are invariably sold at public auction where, by definition, the price received is arguably the best price reasonably obtainable (subject to the auction being properly constituted)  we do not consider that a provision that goods could not be sold unless the sum then realised is likely to be commensurate with the debt is realistic. As regards the requirement that the bailiff should obtain the best price reasonably obtainable when selling the goods then we agree that this should be the required test. 

Question 13
Do you agree that a tenant’s goods may not be sold to the bailiff or landlord or to any party connected to the landlord or the bailiff without the consent of the debtor ? 

Response

We agree

Question 14
Do you agree that the tenant should have these rights (various rights to challenge the existence of the debt, the bailiff’s charges etc.) 

Response
We agree.

Question 15

Are there any other circumstances under which a tenant should be entitled to bring proceedings ?

Response
No.

Question 16
What do you think should be the main principles behind setting fees and charges for the distress for rent procedure ? 

Question 17
How should those principles take into account the different financial relationships that bailiffs have, first, with the tenant, and second, with the landlord ? 

Question 18
Should these principles be used to set out all fee scales or a single fee scale ? Should any fee scale or scales be regulated ?

Question 19

Should any fee scale or scales be regulated ?

Question 20
How could the existing structure be improved ?

Response in Relation to Questions 16-20
We consider that these issues in relation to fees will primarily be a matter for observation by the bailiffs themselves. In this regard, we note that the consultation paper has been sent to the Bailiff Law Reform Group, the Certificated Bailiff Association and the Association of Certificated Enforcement Agents and we assume that they will have specific comments in relation to these issues. It seems to us that, as a matter of common sense, that the bailiffs would wish to ensure that distress could be carried out by them on the basis of reasonable profit.

Question 21
Do you agree that Schedule 3 are the Distress for Rent Act 1689 as amended by schedule 2 of the Administration of Justice Act 1965 should be revoked ?

Response
We agree.

Question 22
Do you agree that ordinary compensatory damages would be appropriate for interfering with walking possession ? 

Response
We agree. Indeed, we are not entirely clear what other type of remedy, and measure of damages, would be appropriate unless it were to be suggested that interference with goods should provide the landlord with an additional basis for seeking forfeiture of the lease. 

Question 23
Are there any other penalties which would be appropriate for a tenant for interfering with walking possession ?

Response
No. 

We note that it is also proposed that the remedies which a tenant is entitled to take against the landlord who distrains improperly should be equal to the liabilities to which a tenant is subjected for interference with walking possession.

Comments in relation to the Summary of Proposals

Having set out the Association’s response in relation to the specific questions raised we now turn to the summary of proposals which are contained at the very beginning of the consultation paper. In relation to each of those proposals, and adopting the same numbering, we comment as follows:- 

1.
Proposal
It is proposed that the modified procedure would clarify the position so that distress for rent would only be available for rent arrears and not for service or other associated charges.  


Response
We can see that, in practice, disputes may well arise between landlords and their tenants in relation to the precise calculation of service charge and that in these circumstances distress would be inappropriate. Having said this, however, we consider that the better approach is to consider the certainty of the sum due rather than the nature of the payment itself.  If the actual sums payable for, say, service charge and insurance are fixed in the lease, and are reserved as additional rent, there seems no reason, as a matter of logic, why these sums should not also be recoverable by way of distress.

Consequently, we consider that distress should be available for both rent and associated charges.  The latter being recoverable by distress if:


a. reserved as rent in the lease; and

b. the sums due are either fixed by the lease or otherwise capable of precise determination.

Where charges are less certain (for example, where the service charge proportion is to be determined by the Landlord or his agent) then we agree that distress should not be available.

2.
Proposal
It is proposed that only a certificated bailiff (ie. not landlords acting in person) would be able to undertake distress for rent procedures. 

Response

We agree with this proposal. 

3.
Proposal
It is proposed to limit the number of people who may attend the premises to undertake distress for rent to two, including the certificated bailiff, unless there is good reason for more to attend. 


Response
We agree with this proposal provided that it is recognised that “good reasons” would include the size of the premises in question and the bulkiness or weight of the items to be uplifted.

4.
Proposal
It is proposed to restrict the time and date in which distress for rent can take place.

Response

We agree. As indicated in relation to our response to question 5 above we agree that distress should be limited between the hours of 8.00 am and 8.00 pm each day.

5.
Proposal
It is proposed that the right to distrain for rent may not be exercised on a Sunday, bank holiday, Christmas Day or Good Friday.

Response
Particularly as we agree that distress should be limited to commercial premises only, we do not agree with the restrictions proposed. We consider that distress should be available on a Sunday, bank holiday and Good Friday if the premises are open for business on those days. Given its special nature, however, we agree that distress for rent should not be available on Christmas Day.

6.
Proposal
It is proposed that the issues of forceful entry and re-entry will be made clearer. 


Response

We agree. Indeed, as indicated in our response to question 6 above, we do not consider that forceable entry should be permitted at all by certificated bailiffs levying distress. 

7.
Proposal
It is proposed that there would be no right of entry on to the premises of third parties. 

Response

As indicated below our response to question 6 above, we agree that there should be no right of entry onto the premises of third parties save in circumstances where the bailiff is pursuing goods, over which a levy has already been made, and which have been removed from the subject premises. 

8.
Proposal 
It is proposed that a minimum of 72 hours notice must be given to the tenant before the right to remove goods under distress for rent action arises. 


Response

For the reasons set out in our answer to question 7 above we do not agree that 72 hours notice should be given. There must be a very real risk that this would simply undermine the whole basis of the remedy.

9.
Proposal


It is proposed that the tenant will be able to apply to the Court to challenge the existence of the debt and to seek an injunction to stop the landlord proceeding to distrain.


Response

We agree, indeed, we consider this right is already open to the tenant in any event.

10.
Proposal
It is proposed that bailiffs must, in addition to showing their certificate (permitting them to undertake distress for rent) also give clear information on the whole process.


Response

We agree.

11.
Proposal


It is proposed that 14 days notice must be given to the tenant before the sale of seized goods takes place.


Response

We agree.

12.
Proposal
It is proposed that distress is only to be levied when outstanding rent exceeds one quarter of the annual sum. 


Response

For the reasons set out in our answer to question 9 above, we do not agree.

13.
Proposal
It is proposed there should be a list of exempt goods, based on that used in the Insolvency Act 1986 Section 283 (2) and excluding third party goods entirely. 


Response

We agree. 

14.
Proposal
It is proposed that a safeguard be introduced to ensure that the goods seized are commensurate in value with the amount of rent arrears and costs due.


Response

We do not see how, in practice, such a safeguard could be introduced and, for the reasons set out in response to question 12 above, we do not consider that such additional safeguards are required. 

15.
Proposal 
It is proposed that the onus should be on the bailiff to get the best price reasonably obtainable when selling the tenant’s goods. 


Response

We agree.

16.
Proposal
It is proposed to clarify the tenant’s right to bring proceedings. 


Response

We agree.

17.
Proposal
It is proposed that in order to bring more certainty to the liabilities the tenants may face there should be greater clarity in the fees that can be charged.


Response

We agree although this will primarily be a question for the bailiff industry to answer.

18.
Proposal
It is proposed that any penalties against the tenant for interfering with goods subject to walking possession would be for damages. 


Response

We agree.

19.
Proposal
It is proposed that the remedies which a tenant is entitled to take against the landlord who distrains improperly should be equal to the liabilities to which a tenant is subjected for interference with walking possession.


Response 

We agree.

Law Reform Sub-Committee of the Property Litigation Association (July 2001).
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