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SUMMARY
Forfeiture is the means whereby a landlord terminates a lease in response to breach of obligation by the tenant. It is an area of the law, which has long been acknowledged to be complex, confused and defective. The Law Commission has been promoting reform of the law for many years. In 1985, it published its Report on Forfeiture of Tenancies (Law Com No 142), recommending the complete replacement of the present law by a new statutory scheme of termination orders. In 1994, it published a Termination of Tenancies Bill (Law Com No 221) to give effect to this scheme. In 1998, it published a further Consultative Document on Termination of Tenancies by Physical Re-entry.
Since 1998, priorities at the Law Commission have resulted in little progress being made with the Termination of Tenancies project. The work has been further complicated by procedural changes consequent upon Lord Woolf's Civil Justice Review and by other statutory reforms. It has now been decided to review the totality of the current recommendations and to produce a short Consultation Paper in the course of this summer with a view to instructing Parliamentary Counsel to draft a revised Bill.

It is the firm view of the Law Commission that the case for reform remains as strong as it has ever been. While its earlier recommendations require revision which is sufficiently major as to justify further consultation, it is not intended to wipe the slate clean and to start anew.

"THE LEGAL MINEFIELD"
"Unless and until the particular legal minefield, which comprises the law as to the forfeiture of leases, is codified and reformed and some element of rationality introduced thereto, there will always be startling anomalies. Odd, and uneven, and unexpected, and unforeseeable results- some people would say unfair results- will constantly occur until this minefield is cleared."
Per HH Judge Colyer QC in Rexhaven Ltd v Nurse (1995) 28 HLR 241, 255.

A landlord may only "re-enter" (or "forfeit") 
- if the lease expressly reserves a "right of re-entry" (or contains a "forfeiture clause") which is activated or
- if the lease has been granted "upon condition" which occurs or
- if the tenant denies the landlord's title.

"Re-entry" may be "actual" ("physical/ peaceable re-entry") or "constructive". There are common law and statutory restrictions on actual re-entry. Constructive re-entry involves the commencement of an action for possession.

The lease is forfeited as soon as re-entry takes place. The tenant is therefore no longer liable to pay the rent or to observe the covenants in the lease.

If the landlord, with knowledge of the right of re-entry having arisen, does some unequivocal act recognising the continued existence of the lease, the landlord will waive the right and the lease will not be forfeited. Demand of rent in relation to a period subsequent to the date of knowledge will therefore be fatal to a claim to forfeit. Should the right to re-enter arise as a result of a "continuing breach", however, the waiver will be of limited impact as the right to re-enter will arise again immediately after the landlord's act (assuming the tenant has not put right the breach).

Where the landlord intends to forfeit in respect of any breach of covenant (or condition) other than rent, the right will not be enforceable unless and until the landlord serves on the tenant a notice under Law of Property Act 1925, s 146 specifying the breach, requiring the tenant to remedy the breach (if it is "capable of remedy"), and requiring the tenant to make compensation for the breach. The landlord must then wait a "reasonable time" in order to allow the tenant to effect remedial action. No such notice is necessary where the landlord intends to forfeit on the single ground of non-payment of rent, although a formal demand for rent may be depending on the terms of the lease and the amount of rent arrears.

The tenant may apply for relief pursuant to statute or under the inherent jurisdiction of the court. The powers of the court are sometimes mandatory (where rent is concerned) but usually discretionary. Others who have interests deriving from the tenancy (sub-tenants and mortgagees) may also apply to the court for relief.

There are specific rules for forfeiture for breach of a tenant's repairing covenant. In particular, the Leasehold Property (Repairs) Act 1938 requires the landlord to obtain leave of the court where the tenant has served a counter-notice in response to the landlord's notice under s 146. This applies to tenancies granted for a term of 7 years or more, of which at least 3 years have still to run at the time of service of the s 146 notice.

There are also specific rules, contained in the Commonhold and Leasehold Reform Act 2002, ss 167 to 171, in relation to long residential leases. The landlord may not serve a s 146 notice unless the tenant has admitted the breach or a court, an arbitral tribunal or a leasehold valuation tribunal has determined that the breach has occurred. The landlord may not forfeit for non-payment of rent (or service or administration charges) unless the sum unpaid exceeds the prescribed sum or it has been payable for more than the prescribed period. 

DEFECTS OF THE LAW
The doctrine of re-entry is anomalous and anachronistic. Actual re-entry is sometimes unlawful and often undesirable. Constructive re-entry is a fiction. Dating the termination of the lease from the moment of re-entry necessitates the creation of further fictions to deal with the "twilight period" between the date of re-entry and the date of a court order for possession.

The associated doctrine of waiver operates mechanically and often unfairly. It comprises a deep, although well disguised, trap for unwary landlords.

The rules governing relief from forfeiture are not only far too complex, there is very little rationality behind the rules.
The requirement to serve notice prior to court proceedings is inconsistently applied. In particular, there is no strong reason why it should apply exclusively to "non-rent" covenants.

The law offers inadequate protection to owners of derivative interests. There remains a significant risk that a lease will be forfeited and the window of opportunity for relief shut and barred before the sub-tenant or mortgagee is aware of the landlord's actions.

THE WORK OF THE LAW COMMISSION TO DATE
1985 Report on Forfeiture of Tenancies/ 1994 Termination of Tenancies Bill
The recommendations in the Report, and the provisions of the Bill, are detailed, but they can be summarised as follows.

The doctrine of re-entry is to be abolished, and replaced by a statutory scheme whereby court proceedings would always be necessary to end the lease. The lease would continue in full force until the court order took effect.

A uniform set of rules would apply whatever covenant the tenant had broken. The current distinction between rent and non-rent covenants would disappear.

There would be no need for express reservation of a right to forfeit in the terms of the lease. Unless the parties agreed to exclude the operation of the scheme, the landlord would be able to seek a "termination order" from the court once a "termination order event" (a breach of a tenant covenant, a failure to pay rent, certain "insolvency events", but not denial of landlord's title) has occurred. There would be strict time limits within which applications are to be made.

The court would have power to make "absolute" or "remedial" orders. The discretion of the court would be structured in such a way as to require an absolute order to be made where the termination order event was of a serious character, or there have been frequent events, and the current tenant is therefore such an unsatisfactory tenant that he ought not to remain tenant. The court is to be given many ancillary powers, and its jurisdiction is to be rationalised.

Greater protection would be conferred on the holders of derivative interests. Members of the (widely defined) "derivative class" would be entitled to service of a warning notices and to application to the court for relief. Such relief would include vesting the current lease, or a new lease, in the applicant. 

1998 Consultative Document on Termination of Tenancies by Physical Re-entry
This paper sought to respond to concerns regarding the abolition of any right to recover possession by means of physical re-entry. It proposed modification of the recommendations contained in the 1985 Report and the 1994 Bill.

It provisionally proposed the creation of a new statutory right of re-entry exercisable in relation to leases of commercial premises only. It would be necessary for the landlord first to serve a notice on the tenant requiring remedy of the breach of covenant within a reasonable period and then to allow that period to elapse prior to seeking to exercise the right. A notice would be required both in cases of "irremediable breach" and of forfeiture for non-payment of rent, but no more than seven days' notice of intention to re-enter would be necessary in such circumstances. There would be provision for the tenant, and holders of derivative interests, to apply for relief in response to the landlord's notice. Certain "high capital value" leases (to be defined by reference to the length of the unexpired term) would be excluded from the operation of this scheme.

Following consultation, the substance of this provisional proposal was accepted by the Commission, and a press release issued in early 1999 stating that it was now intended to instruct Parliamentary Counsel to revise the 1994 Bill in accordance with this change of policy and to publish a new draft Termination of Tenancies Bill as soon as resources permitted. 

Developments since 1999
The Law Commission has recently reviewed the progress of the Termination of Tenancies project. The most important development since the 1994 Bill has been the Civil Justice Review, and the consequential promulgation of the Civil Procedure Rules in 1999. We must also take account of the Human Rights Act 1998, and of the restrictions on forfeiture of long residential leases contained in the Commonhold and Leasehold Reform Act 2002. 

Much of what had informed the Termination of Tenancies project, and which consequently found its way into the 1994 Bill- the promotion of negotiation, the avoidance of litigation, the expeditious conduct of proceedings once issued, built-in costs deterrents- are substantially met by the CPR. Even prior to inception of proceedings, the parties are now expected to exchange early and full information about the claim and thereby to avoid the resort to litigation wherever possible. The overriding objective, and the ancillary powers of case management, conferred on the court are a significant departure from the previous regime whereby the speed of a case depended essentially on the parties' own agendas. 

It is necessary to ensure that any coherent statutory scheme dealing with the termination of leases for tenant default is compatible with the CPR and that it accords with the underlying philosophy of the Civil Justice Review. This does not mean further complications- indeed the contrary. We believe that by careful application of the principles of the CPR a statutory scheme can be devised which is considerably simpler than that contained in the 1994 Bill. 

The Commission has therefore decided to issue a further short Consultation Paper setting out its revised scheme and seeking views of interested parties prior to instructing Parliamentary Counsel. It is hoped that this Consultation Paper will be published in the summer and that, assuming a favourable reception, it will be possible to publish a final Report with draft Bill annexed in the course of next year.

 


