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Michael Pryor’s practice encompasses all aspects of Chancery litigation, but the areas 

of specialisation for which he is particularly known are commercial and residential 

landlord and tenant (including leasehold enfranchisement), professional negligence 

(solicitors and property/finance related professionals), property litigation (including 

conveyancing, mortgages, easements, and restrictive covenants).  He is also known for 

non-litigious advisory work in landlord and tenant and real property.  

He has for many years been noted as a leading junior counsel in Real Estate/Property 

Litigation or Professional Negligence by both Legal 500 and the Chambers UK 

Directory. 

His recent cases include: Littlewood v. Radford (CA – professional negligence, surveyor 

conducting enfranchisement making procedural error), Risegold v. Escala (CA – extent 

of right to build), Cadogan v. Sportelli (CA – leasehold enfranchisement, deferment rate 

and hope value), Ultimate Leisure v. Tindle (CA – landlord & tenant, option agreement), 

Edwards v. Edwards (Ch D wills, undue influence) Meretz & Britel v. First Penthouse 

and others (Ch D, CA), Kilmartin SCI (Hulton House) Ltd v. Safeway (Ch D, Specific 

performance, RICS code of measuring practice), Slamon v Planchon (CA- 

collective enfranchisement, resident landlord); Channel Hotels and Properties v Tamimi 

(CA - forfeiture for unlawful alienation, unreasonable refusal of consent, waiver) 
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This talk falls into three parts: 

 Brief description of the many circumstances in which Neighbour Disputes can arise 

 An update of some recent cases, in particular R (Lewis) v. Redcar & Cleveland BC 

 A brief example 

 

Circumstances in which such disputes can arise include: 

1 The nature of disputes that can arise between neighbours is close to infinite, limited only by 

the potential for interaction between neighbours in whatever capacity and the potential for 

such interaction to go wrong.  Unsurprisingly, this talk is concerned with looking at disputes 

that arise in the context of Real Property other than landlord and tenant.  There follows a 

brief list of the most usual of such disputes. 

Identifying the Boundary 

2 Disputes as to the position of boundaries as a matter of Legal Title generally turn on issues 

of contractual construction, including issues particular to the conveyancing context (see 

RWB Gillon v. Baxter [2003] EWCA Civ 1591) such as the approach to deed/contractual 

plans and HM Land Registry filed plans (e.g. the “general boundaries rule” and conflicts 

between filed plans and contractual plans Lee v. Barrey [1957] Ch 251) as well as 

presumptions such as hedge and ditch (Wibberley v. Insley [1999] 1 W.L.R. 894). 

3 Adverse Possession, there are effectively three regimes at current: 

a. Unregistered land, still governed by the Limitation Act 1980 requiring a 

dispossession or discontinuance followed by 12 years of „adverse possession‟, 

namely (1) a sufficient degree of physical custody and control ('factual possession'); 

(2) an intention to exercise such custody and control on one's own behalf and for 

one's own benefit ('intention to possess'). 

b. Registered Land where the 12 years possession has taken place prior to 13 October 

20031, whereby the transitional provisions of paragraph 18 of schedule 12 to the 

Land Registration Act 2002 preserve the position under the statutory trust imposed 

by section 75 of the Land Registration Act 1925.  The decision of the Grand 

                                                           
1
 This is the date on which the material provisions of the Land Registration Act 2002 came into force. 
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Chamber of the ECHR in Pye v. UK [2008] 1 EGLR 111 means that the 

complications arising from the resuscitation of the Leigh v. Jack heresy for cases of 

12 years of possession of registered land ending between 2 October 20002 and 13 

October 2003 in Beaulane Properties Ltd v. Palmer [2006] Ch 79 need no longer 

concern squatters3. 

c. Registered land governed by the Land Registration Act 2002 schedule 6, of which 

the third condition in paragraph 5(4) is of most relevance to neighbours, namely4: 

i. The land sought to be possessed is adjacent to land belonging to the 

applicant; 

ii. The exact boundary between the two has not been fixed under rule 60 of the 

Land Registration Rules 2003; 

iii. The applicant has been in at least 10 years of adverse possession of the 

application land (paragraphs 1(1) and 11 of schedule 6) and for at least 10 

years of that possession the applicant reasonably believed that the 

application land belonged to him; 

iv. The estate to which the application relates was registered more than one 

year prior to the date of the application. 

Rights in relation to Land short of ownership 

4 Easements – incorporeal rights over servient land enjoyed in favour of dominant land; 

issues include whether an easement has been acquired, what rights it grants – their nature 

and extent, whether it has been disturbed. 

                                                           
2
 The commencement of the Human Rights Act 1998 

3
 HMLR’s supplemental note introduced to take Beaulane into account, the Additional Practice Affecting Practice 

Guide 5 appears to have been taken down.  

4
 There are provisions entitling the applicant: (a) to apply for registration of the possessed land whilst he is still in 

possession – paragraph 1(1) of schedule 6; (b) to apply within 6 months of being evicted – paragraph 1(2) of 

schedule 6, (c) of relying upon what would otherwise be a right to apply as a defence – section 98 of the Land 

Registration Act 2002; and (d) of making a further application within 2 years of failure of the first – paragraph 6 of 

schedule 6.  
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5 Profits a Prendre – rights capable of existing in gross, namely without the need to identify 

land benefiting as in the case of an easement.  Examples include sporting rights, rights to 

take timber, rights such as „turbary‟ (removing peat turf). 

6 Restrictive Covenants Affecting Freehold Land – negative obligations enabling a landowner 

with the benefit of a covenant to regulate conduct, especially building, on the burdened land.  

Burdened owners are able to apply for the modification or discharge of covenants pursuant 

to section 84 of the Law of Property Act 1925. 

7 The Law Commission‟s consultation paper No. 186 from 2008 pointed out the many 

unnecessary technicalities and difficulties in these areas and proposed major changes. 

Statutory Intervention in Specific Areas 

8 Part 8 of the Anti-Social Behaviour Act 2003 enabling the local authority to intervene in and, 

hopefully resolve, a dispute over an evergreen or semi-evergreen „high hedge‟ of >2m on or 

near a boundary which in someway acts as a barrier to light or access and, because of its 

height, the hedge adversely affects the complainant‟s reasonable enjoyment of their 

domestic property. 

9 The Party Wall etc. Act 1996 concerning building works around the junction line of 

neighbouring properties – there is a notice procedure for those wishing to carry out works, a 

right of entry, and a dispute resolution procedure by reference to party wall surveyors but 

the rights created by the Act do not interfere with established easements relating to party 

walls – section 9.  Nor does the Act assist in identifying the location of a disputed boundary 

or junction line.  The Act extended the effect of the previous London Building Acts 

countrywide after what was perceived as the latters‟ relative success. 

10 Access to Neighbouring Land Act 1992 – the Court may make an access order on terms 

entitling a property owner to go on to neighbouring land to carry out certain „preservation‟ 

works.  The terminology of the Act (“dominant” and “servient” owners) and its substance, 

including registration of orders, permit a comparison between access orders and short-term 

quasi-easements. 

Actions for infringement 

11 A claim for possession. 

12 Trespass – an action brought by a landowner in response to the defendant‟s wrongful entry 

onto his land. 
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13 Nuisance – an action brought by a landowner in response to the defendant‟s actions on land 

not belonging to the claimant but which interferes with the claimant‟s enjoyment of his own 

land (an action for disturbance of an easement is an action for nuisance).    

14 The rule in Rylands v. Fletcher – a form of strict liability attaching to landowners who bring 

or contain something inherently dangerous on their land and allow it to escape, they are 

treated as doing so „at their peril‟. 

Remedies 

15 Possession Order 

16 Injunctions – interim or final, mandatory or prohibitory.  The balance in what used to be very 

painful difficult cases where a claimant had to decide whether to undertake the risk of 

applying for an interim injunction to preserve a right to a final injunction5 has, for the time 

being, swung in favour of claimants. 

17 Damages, at common law for past wrongs or in lieu of an injunction (to reflect anticipated 

future wrongs, even a price exacted by the Court for a quasi-licence6). 

18 Rectification, whether of inter partes instruments or of the Register at HM Land Registry 

19 Declaratory relief relating to rights or ownership. 

General Issues 

20 A list cannot be comprehensive without being over-detailed for a talk such as this, but 

honourable mentions should also go to the following (not in any particular order): 

a. Proprietary Estoppel (& constructive trusts); 

b. Land Registration issues; 

c. Village and Town Greens or Rights of Common; 

                                                           
5
 Mortimer v. Bailey [2005] 1 EGLR 1514 (CA), and Regan v. Paul [2007] Ch 135; per Jacob LJ in Mortimer at [41] 

thus “If [the developer defendant] takes a chance, then it will require very strong circumstances where, if the 

chance having been taken and lost, an injunction will be withheld.έ  But a claimant who demonstrates that he is 

really only interested in money will almost certainly not get an injunction and have to settle for damages in lieu 

Gafford v. Graham [1999] 3 EGLR 75 – for that reason “ransom” strips should be referred to as “control” strips.  

6
Shelfer v. City of London Electric Lighting Company [1895] Ch 287, Jaggard v. Sawyer [1995] 1 WLR 269 (CA), 

Tamares (Vincent Square) Ltd  v. Fairpoint Properties (Vincent Square) Ltd (No. 2) [2007] 1 WLR 2167  
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d. Town and Country Planning; 

e. Highways and Public Rights. 

21 As with much if not all litigation, issues such as pre-action conduct, ADR, tactics, interim 

remedies, and self-help arise.  In many neighbour disputes the lack of proportion between 

cost and the value of what is at stake puts a higher premium on sensible pre-action conduct 

than in other litigation. 

22 The venue will not always be the Court.  The Adjudicator to HM Land Registry has wide 

jurisdiction in relation to objections and rectification (sections 73 & 108 of the Land Registry 

Act 2002), and the Upper Tribunal (Lands Tribunal) has a specialist jurisdiction in relation to 

aspects of Restrictive Covenants, in particular pursuant to section 84 of the Law of Property 

Act 1925.  The starting point for disputes over planning matters or other public rights will 

frequently be an inquiry or decision-making arm of a material authority (usually a local 

authority) that is acting in a judicial (or quasi judicial) capacity. 

Recent Cases 

23 In this talk mention is made of only three recent cases: 

a. Site Developments (Ferndown) Ltd & Ors v Cuthbury Ltd & Ors [2010] EWHC 10 

(Ch) 

b. Port of London Authority v. Ashmore [2010] EWCA Civ 30 

c. R (on the application of Lewis) v. Redcar and Cleveland BC (No. 2) [2010] UKSC 11, 

[2010] 2 WLR 653. 

Site Developments (Ferndown) Ltd & Ors v Cuthbury Ltd & Ors 

24 This was a highly complex dispute which was driven by the frustration of D2 (Mr. Simester) 

at being cut out of a proposed property joint venture.  As preparation for the venture he had 

bought two strips of land via D1 for visibility splays and which he believed to be ransom 

strips.  The Claimant contended that it had necessary rights over or title to the two strips for 

a number of reasons and ultimately prevailed.  The complexity of the litigation appears from 

[39]-[40] of Vos J‟s lengthy judgment; at [39] Vos J said, “The parties have sought in the 

course of the trial to agree the issues that require resolution.  They produced a list of some 

46 issues and many sub-issues.  This document seems to me to have over-complicated the 

matters I must decide.” Vos J preferred to reduce the claim to a more manageable 13 main 

issues, of which we are concerned only with the second aspect of issue 5 underlined as 

follows: namely whether C2 or its predecessors had acquired title to one of the ransom 
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strips (known as the Blue Land) by adverse possession and whether C2 could take 

advantage of possession by its predecessor. 

25 Issue 5 is dealt with at [158]-[178].  Vos J held that there had been adverse possession of 

the Blue Land by a company identified as BKUC, which had been owner of other land called 

the Brown Land.  The question was whether, when BKUC transferred its title in the Brown 

Land to another company, KIL, BKUC‟s possession of the Blue Land also passed given that 

by then it had completed gaining possessory title to the Blue Land.  C2‟s five arguments are 

set out at [167].  Reliance on section 62 of the Law of Property Act 1925 and construction of 

the transfer of the Brown Land failed.  The argument that succeeded was the third point, 

described at [173] thus, “each of Mr Knottôs companies took over possession of the Blue 

Land with the consent of the preceding squatter, so that time continued to run and the 

successor could assert the possession of itself and its predecessors against the owner of 

the paper title.”  The questions that arose are described in [174], “First, whether the position 

is the same when 12 years has run, as it is before, and secondly whether in fact, each of Mr 

Knottôs companies voluntarily relinquished possession and abandoned further claims to the 

Blue Land on their successive transfers.” 

26 On the first question Ds argued that, “once the 12 year period expires as it did here 

(notionally anyway before the first known transfer on 5 June 1975), the squatterôs (here 

BKUC) right became an accrued rather than an inchoate right, which can only be 

transferred formally by writing in compliance with section 53 of the Law of Property Act 1925 

as a beneficial interest in land under the trust arising under section 75 of the Land 

Registration Act 1925.”  Vos J described the argument as ingenious, but rejected it in [175] 

thus, “In my judgment, this response does not work for the Defendants, because a squatter 

can rely on any period of 12 years arising whenever it asserts its claim.  Mr Wilson might be 

right if the squatter wanted to assert its 12 years at some stage in the past, but CREL 

asserts its rights through KIL, which acquired the Brown Land on 4 April 1986.  If, as a 

matter of fact, KILôs transferor relinquished possession to KIL at that time, KIL has since 

passed the rights it acquired formally to CREL.  In short, KIL could rely on the 11 years and 

364 days possession immediately preceding the transfer to it, and then later assign its 12 

years possessory rights whether from one day after the transfer to it, or from later on, to 

CREL.”  The second question, as to whether possession was relinquished and taken over 

successively, was a matter of fact that Vos J resolved in favour of Cs, finding that each 

vendor of the Brown Land relinquished title to the Blue Land on successive sales of the 

Brown Land. 

Port of London v. Ashmore 

27 The case concerned a dispute between the Port of London, who wished to register its title to 
the bed and foreshore of the Thames downstream of Battersea Bridge and the owner of a 
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houseboat (Atrato) moored there.  The issue concerned whether the owner had adverse 
possession of part of the foreshore.  In an effort to save costs the parties agreed to the trial 
of a preliminary issue raised by Mr. Ashmore in his letter of 1 September 2008 when he said 
“this case will turn on whether it is possible to acquire land by adverse possession of the 
foreshore and/or the sea or river bed by reason of mooring”.  The issue ordered by Master 
Teverson on 3 November 2008 was: 

 “Whether it is possible for the owner of a vessel that is moored in a particular place on a 
tidal river or other area of tidal water to acquire title by adverse possession to the sea or 
river bed or the foreshore for the footprint of that vessel where: 

 

(a)  the title to the sea or river bed or the foreshore has not been      
registered; and 

(b)  the vessel rests on the bed or the foreshore at low tide.” (emphasis supplied) 

28 The issue was tried by Stephen Smith QC sitting as a Deputy High Court Judge who gave 

Judgment at [2009] EWHC 954 (Ch) and came before the Court of Appeal (Longmore, 

Richards LJ, Sir John Chadwick) who gave Judgment on 4 February 2010.  The lead 

Judgment was by Sir John Chadwick [1]-[27] with whom the other Judges agreed [28]-[29]. 

29 The Port made two concessions of law recorded by Sir John Chadwick at [6] namely ñ(i) 

that, in principle, title to the bed of a tidal river can be acquired by adverse possession; and 

(ii) that the fact that the River Thames where Atrato is moored is subject to the public right 

of navigation would not, of itself, prevent title to the bed or foreshore being acquired by 

adverse possession.”  There was also a statement of assumed facts set out at [5]. 

30 The Judge‟s conclusion, at [39] of the first instance judgment was, “For all these reasons my 

answer to the question posed as a preliminary issue in the Order of Master Teverson, is 

yes, it is possible for the owner of a vessel that is moored in a particular place on a tidal 

river to acquire title by adverse possession to a part of the river bed where the title to the 

river bed has not yet been registered and the vessel rests on the bed at low tide. Indeed, 

since I have heard full argument on the point, I would go further and find that in this case 

Mr. Ashmore has established the necessary fact of possession and intention to possess, to 

have acquired title to the relevant part of the bed of the Thames adjacent to Albion 

Riverside.” 

31 But the declaration in paragraph 1 of the Judge‟s ultimate order was confined to terms 

slightly narrower than those set out in the original issue (Sir John Chadwick at [13]), missing 

out the words emphasized in 27 above thus; 
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“It is possible for the owner of a vessel that is moored in a particular place on a tidal river 

to acquire title by adverse possession to the river bed or the foreshore for the footprint of 

that vessel where: 

(a) the title to the river bed or the foreshore has not been 
registered; and 

(b)  the vessel rests on the bed or the foreshore at low tide.” 

32 Sir John Chadwick noted at [14] that the Judge had intended to confine his decision to the 

assumed facts and at [22] that the order was nonetheless unsatisfactory because it did not 

truly reflect the Judge‟s decision.  The Port sought to set aside the order made; neither the 

Port nor Mr. Ashmore asked for variation or substitution of paragraph 1 set out in 31 above 

[17]-[18], [22]. 

33 In front of the Court of Appeal the Port‟s counsel advanced three propositions and, 

“accepted that it was not open to the appellant to seek a declaration to the effect that it was 

not possible for the owner of a vessel moored on a tidal river to acquire title by adverse 

possession to a part of the river bed or the foreshore for the footprint of that vessel. He 

accepted that there could be circumstances in which the owner of a vessel moored on a 

tidal river might acquire title by adverse possession to a part of the river bed or foreshore; 

and, in effect, invited the Court to indicate in a judgment what those circumstances might 

be”.  The Court of Appeal declined to prescribe a test for adverse possession without the 

facts first being decided [21] or to decide whether the Judge‟s determination had been right 

on the assumed facts [24], but set aside the declaration on the narrow basis that it was in 

terms that did not reflect the Judge‟s conclusions [25].  

34 Sir John Chadwick noted at [26] that this would cause no prejudice to Mr. Ashmore in this 

rather pointed passage, “The issue raised, in general terms, by his letter of 1 September 

2008 is no longer contentious (if it ever was). It is accepted by the Authority that it is 

possible, in appropriate circumstances, to acquire title by adverse possession of the 

foreshore and river bed by reason of mooring. The question in this case has been, and 

remains, whether ï on the facts as established (not on assumed facts) - Mr Ashmore has 

done so. That question needs to be tried. If I may say so, delay and expense would have 

been saved if it had been appreciated that (given the Authorityôs decision to accept, in 

principle, that title to the foreshore and river bed could be acquired by reason of mooring) 

this was not a suitable case for a preliminary issue. ” 

35 There are two conclusions to be drawn from this case: 

a. If challenged the Port of London will most likely concede that adverse possession is 

possible by reason of mooring as a matter of law – that issue remains undetermined 
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so that other such authorities are not bound, but may find it awkward not to follow 

suit; 

b. Whether or not to embark upon a preliminary issue is a decision not to be taken 

lightly. 

R (Lewis) v. Redcar and Cleveland BC 

36 The issue before the Supreme Court in Redcar concerned the correct approach to what is 

user “as of right” in the context of an application to register land as a village green pursuant 

to section 15 of the Commons Act 2006 (the “2006 Act”).  In Redcar an application was 

made in 2007 (the “2007 Application”) to register land as a village green pursuant to section 

15.  A successful application requires proof that a “significant number of the inhabitants of 

any locality, or any neighbourhood within a locality, have indulged as of right in lawful sports 

and pastimes” for a period of at least 20 years. 

37 Redcar was the fourth significant decision in a decade of the ultimate appellate court 

concerning the nature of user sufficient to justify registration of land as a town or village 

green – the earlier three being decisions of the House of Lords in R v. Oxfordshire County 

Council Ex p Sunningwell Parish Council [2001] 1 AC 335 (“Sunningwell”),  R (Beresford) v. 

Sunderland City Council [2004] 1 AC 889 (“Beresford”), and Oxfordshire County Council v. 

Oxford City Council [2006] 2 AC 674 (“Oxfordshire”) related to the previous section 22 of the 

Commons Act 1965 which had the same test of “as of right” as section 15 of the 2006 Act.  

The Sunningwell and Beresford decisions are accepted as being of importance to the law of 

private easements where a similar test of user “as of right”7 is applied to claims for the 

establishment of easements (other than easements of light) by prescription, whether 

pursuant to statute or Lost Modern Grant – see e.g. section 5 of the Prescription Act 1832 

and Bright v. Walker (1834) 1 Cr.M & R 211 & 219 per Parke B. In Sunningwell Lord 

Hoffmann gave the leading speech in which he carried out a comprehensive analysis of the 

origins of prescription, confirmed that the test of user „as of right‟ has the same origin for 

private easements as for public rights, and opined that the private views of the users as to 

their rights were not relevant.  Beresford decided that permission for user which could 

                                                           
7 Sunningwell at pp350H-351A where Lord Hoffmann describes the common law test for prescription and pp355H-

356A per Lord Hoffmann referred to an “unbroken line of descent from the common law concept of nec vi nec 

clam nec precario to the term “as of right” in the Prescription Act 1832, the Highway Act 1932, and the Commons 

Act 1965.  He also stated that, “The unifying element in these three vitiating circumstances was that each 

constituted a reason why it would not have been reasonable to expect the owner to resist the exercise of the right 

in the first case, because rights should not be acquired by the use of force, in the second, because the owner 

would not have known of the user and in the third, because he had consented to the user, but for a limited period” 
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defeat a claim that user was „as of right‟ can be implied, but that there is a sharp dividing 

line between overt acts from which permission can be inferred and mere acquiescence to 

user, the latter being at the heart of prescription. 

38 In Redcar the 2007 application was the second such application and followed an 

unsuccessful 2005 application.  The 2005 application had been refused after the 

recommendations in a detailed report produced on 14 March 2006 by an inspector 

appointed by the registering authority to conduct a public inquiry, namely Mr. Vivian 

Chapman QC8.  The material disputed land in both the 2005 application and the 2007 

application had been part of a golf course in regular use by members of a golf club whose 

trustees were tenants of the land for 80 years up to 2002 when the Golf Club ceased to use 

it.  The local residents whose use of the disputed land the applicant relied upon were found 

by Vivian Chapman QC, to have “deferred” to members of the golf club.  Mr. Chapman‟s 

findings of fact were in the following terms9: 

"I find that, from as far back as living memory goes (at least as far back as the 1920s), 
the report land was continuously used as part of the Cleveland Golf Club links. The only 
exception is that the golfing was suspended during World War II. Golfing use ceased in 
2002. I find that the club was a popular one and that the golf links were well used nearly 
every day of the year. In the years before 2002, the report land was used for the club 
house, the first and 18th holes and for a practice ground. There is some evidence that 
the precise configuration of the course changed somewhat over the years. The club 
house, tees, fairways, greens and practice ground did not, however, take up the whole 
of the report land and there were substantial areas of rough ground beside and between 
these features. 

I find that from as far back as living memory goes, the open parts of the report land have 
also been extensively used by non golfers for informal recreation such as dog walking 
and children's play. Some of the walking has been linear walking in transit. Thus the 
informal paths running east-west have been used by caravan residents to get access to 
the centre of Redcar with its shops and public houses. Also, there is evidence of people 
taking a short cut south-north from Church Street to the gap in the fence in Majuba 
Road. However I am satisfied that the open parts of the report land have been 
extensively used by non golfers for general recreational activities apart from linear 
walking. I prefer the evidence on this point of the applicants' witnesses and of Mr 
Fletcher to the evidence of the objector's other witnesses that such use was occasional 
and infrequenté.. 

                                                           
8
 Lord Walker’s judgment in Redcar at [7]-[8] 

9
 Lord Walker’s judgment in Redcar at [10]-[11] 
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I find that the relationship between the golfers and the local recreational users was 
generally cordial. There was evidence of only a few disputes. Only Squadron Leader 
Kime seems to have caused problems by actively asserting a right to use the report land 
and the golf club appears to have tried to avoid any formal dispute with him. In my 
judgment, the reason why the golfers and the local people generally got on so well was 
because the local people (with the exception of Squadron Leader Kime) did not 
materially interfere with the use of the land for playing golf. Many of the applicants' 
witnesses emphasised that they would not walk on the playing areas when play was in 
progress. They would wait until the play had passed or until they were waved across by 
the golfers. Where local people did inadvertently impede play, a shout of 'fore' would be 
enough to warn them to clear the course. I find that recreational use of the report land by 
local people overwhelmingly deferred to golfing use." 

39 It is important to note that in his report Mr. Chapman found that the user was „as of right‟ in 

the sense of being nec vi, nec clam, nec precario10.  This is not set out explicitly in the 

Judgments of the Supreme Court11.  The Inspector‟s recommendation of refusal of the 2007 

Application was on two grounds, one of which was no longer extant before the Supreme 

Court12.  The material ground for the Supreme Court was Mr. Chapman‟s reliance upon the 

fact of the „deference‟ that he had found was shown by the users to the golfers13. 

40 That this type of conduct might prevent user being „as of right‟ despite the fact that it was 

otherwise nec vi nec clam nec precario14 had previously been established at first instance15 

by the decision of Sullivan J in R (Laing Homes Ltd) v. Buckinghamshire County Council 

[2004] 1 P&CR 573 and followed by HHJ Howarth in Humphreys v. Rochdale MBC 

(Unreported 18.06.04) on which Mr. Chapman relied in his report.  The ratio of those 

decisions was that for user to be „as of right‟, it was not enough that none of the vitiating 

factors of vi clam or precario16 applied, but that it was also necessary to ask the further 

                                                           
10

 See Judgment of Dyson LJ in the Court of Appeal [2009] 1 WLR 1461 at [9] 

11 The closest any of the Justices get to this is at [53] and [68] where Lord Hope sets out the issues and notes the 

landowner’s case respectively. Nor is there explicit reference to this in the Judgment of Sullivan J at first instance 
[2008] EWHC 1813 (Admin) 
12

 One of which was not accepted by Sullivan J and not pursued with subsequently – namely the erection of certain 

permissive signs which had been fatal to the 2005 application (Lord Walker at [13]). 

13
 Lord Walker’s judgment at [12] 

14
 Namely user had been peaceable, open, and without licence or permission of the landowner. 

15
 In relation to ‘as of right’ as required by section 22 of the Commons Act 1965 

16
 Respectively: forceful (or contentious) user, secret or non-open user, or user with the landowner’s licence or 

permission. 
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question whether it would have appeared to a reasonable landowner that users were 

asserting a right to use the land for the lawful sports and pastimes in which they were 

indulging so that he could be expected to take steps to prevent the user to avoid being 

treated as having acquiesced in it.  User would not be „as of right‟ if the use of the land by 

the local inhabitants avoided being inconsistent with the landowner's use of his land so that 

it would have appeared to the landowner that the local inhabitants were not asserting any 

rights – this might occur if the landowner perceived that the local inhabitants were deferring 

to his right to use his land for his own purposes as he wished.  

41 The refusal of the 2005 application17 had been challenged by way of an application for leave 

to apply for judicial review which was refused on paper18.  In relation to the 2007 application 

(made after the passing of section 15 of the Commons Act 2006) the parties agreed that 

there was no need for a new inquiry.  The authority refused the 2005 application on the 

basis of the findings of fact Mr. Chapman‟s 2006 report and a brief additional report and 

several Opinions by Mr. Chapman dealing with legal developments which continued to 

recommend refusal19.  When the 2007 applicants applied for leave to apply for judicial 

review Sullivan J gave leave but dismissed the substantive application in a „rolled up‟ 

hearing on 18 July 2008 – [2008] EWHC 1813 (Admin)20.  Sullivan J upheld the „deference‟ 

ground relied upon by Mr. Chapman and in so doing followed his decision in the Laing case.  

Sullivan J was upheld by the Court of Appeal, reported at [2009] 1 WLR 1461 (Laws, Rix 

and Dyson LJJ)21, who also based themselves on the fact of the “deference”. 

42 From point of view of acquisition of private easements by prescription, the material ratio of 

the Supreme Court‟s decision in Redcar over-turning the Court of Appeal is uncontroversial 

and is described in the headnote thus, “although the English theory of prescription was 

concerned with how matters would have appeared to the landowner, the tripartite test of nec 

vi, nec clam, nec precario, was sufficient to establish whether local inhabitantsô use of land 

for lawful sports and pastimes was ôas of rightô for the purposes of section 15, and it was 

unnecessary to superimpose a further test as to whether it would appear to a reasonable 

landowner that they were asserting a right so to use the land or deferring to his rights; that, 

                                                           
17

 The registering authority, Redcar & Cleveland BC, was also the freeholder of the disputed land – Lord Walker’s 

judgment in Redcar at [4]. 

18
 Lord Walker’s judgment in Redcar at [7] 

19
 Lord Walker’s judgment in Redcar at [8] & [14] – see also Lord Hope at [51]-[52] 

20
 Lord Walker’s judgment in Redcar at [15] 

21
 Lord Walker’s judgment in Redcar at [16] 
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if the user by the local inhabitants for at least 20 years were of such amount and in such 

manner as would reasonably be regarded as the assertion of a public right so that it was 

reasonable to expect the landowner to resist or restrict the use if he wished to avoid the 

possibility of registration, the landowner would be taken to have acquiesced in it unless he 

could show that one of the three vitiating circumstances applied.”  In other words, for „user 

as of right‟ within the meaning of section 15 there is no additional fourth question of how the 

reasonable landowner could be expected to react once sufficient quality of user nec vi nec 

clam nec precario has been established.  The fact that no such rule was believed to apply to 

the acquisition of easements is underlined by the absence of any analysis of or reference to 

Laing in Gale on Easements (18th Ed. 2008). 

43 The Judgments are not particularly easy to analyse – each of the Justices handed down a 

separate Judgment and whilst the Justices purported to agree with one another largely (see 

[78], [79], [106], [107]), varying reasons were expressed and different emphases were 

given22.  Lords Hope and Brown considered that the most important issue was whether 

post-registration rights would enlarge that which passed before and so enable the users to 

prevent the landowner‟s previous use of the land (the Supreme Court considered what the 

position would be after registration, and in particular if the golfing use had continued 

whether the public could use their newly registered rights over the „green‟ to interrupt the 

golfers to whom they had shown “deference” in the past).  The Supreme Court followed 

Oxfordshire and decided that although registration would not limit the users to the sports 

and pastimes carried out previously which established the right to registration in the first 

place, the effect of registration would not be that the landowner‟s previous activities on the 

land could be prevented by reliance on the newly registered right.  There would have to be 

„give and take‟ between landowners and users after registration (as previously) and 

activities of the landowner prior to registration would continue and be protected from 

interference as before.  Lord Brown said expressly that if that had not been the case, he 

would have upheld the Court of Appeal at [100].  This concern, namely hugely enlarged 

rights arising from registration of a prescriptive easement, could not arise in the case private 

law easements because there is a rule that the extent of easements acquired by 

prescription cannot be extended beyond the contemplation of the user from which they were 

acquired: e.g. McAdams Homes v. Robinson [2004] EGLR 93 (CA). 

44 On the face of it therefore, Redcar has little relevance to private easements.  In the context 

of the decision in Redcar itself, the relevance of deference as argued could only have been 

in relation to the proposed additional test of whether it would be reasonable for the 

landowner to resist – this was to be added to the usual test of nec vi, nec clam, nec precario 

                                                           
22

 There are also an unusual number of double negatives at important junctures. 
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– there was no suggestion on the issues presented to the Supreme Court that deference 

was relevant to one of the elements of vi, clam, or precario23 or the quality of user generally.     

45 Nevertheless Lord Walker (with whom the majority stated their agreement  [78], [79], [109]), 

said the following at [37]-[38]: 

“There is in my opinion a significant difference, on this point, between the acquisition of 
private and public rights. As between neighbours living in close proximity, what I have 
referred to as "body language" may be relevant24. In a Canadian case of that 
sort, Henderson v Volk (1982) 35 OR (2d) 379, 384, Cory JA (delivering the judgment of the 
Court of Appeal of Ontario) observed: 

"It is different when a party seeks to establish a right-of-way for pedestrians over a sidewalk. 
In those circumstances the user sought to be established may not even be known to the 
owner of the servient tenement. In addition, the neighbourly acquiescence to its use during 
inclement weather or in times of emergency such as a last minute attempt to catch a bus, 
should not too readily be accepted as evidence of submission to the use. It is right and 
proper for the courts to proceed with caution before finding that title by prescription or by the 
doctrine of lost modern grant was established in a case such as this. It tends to subject a 
property owner to a burden without compensation. Its ready invocation may discourage acts 
of kindness and good neighbourliness; it may punish the kind and thoughtful and reward the 
aggressor." 

That is, if I may say so, obviously good sense. But I do not think it has any application to a 
situation, such as the court now faces, in which open land owned by a local authority is 
regularly used, for various different forms of recreation, by a large number of local 
residents.” 

46 The cited utterances in the Canadian case referred to were in the context of whether user 

was permissive or sufficiently continuous – neither of which qualities of user was in question 

on the face of the appeal to the Supreme Court in Redcar. 

47 In Beresford, when the House of Lords re-affirmed that prescription is based on 

acquiescence and that there is a stark dividing line between (a) inactivity amounting to 

acquiescence by the servient owner and (b) permission given whether expressly or to be 

inferred/implied from overt acts, Lord Walker had said this at [75], “An entry charge of this 

                                                           
23

 This is argued in the article Deference & user as of right: an unholy alliance by Rowena Meagre in the Rights of 

Way Law Review October 2009 Section 15.3 147 at 151.  This article was cited to the Supreme Court as p152 was 

referred to by Lord Hope [76].  

24
 This was introduced in [22] as the “outward behaviour [of users] on the land in question, as it would appear to a 

reasonable owner of the land.” 
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sort can aptly be described as carrying with it an implied licence. The entrant who pays and 

the man on the gate who takes his money both know what the position is without the latter 

having to speak any words of permission (although he may qualify the permission by saying 

that no dogs, or bicycles, or radios are allowed). Similarly (especially in a small village 

community where people know their neighbours' habits) permission to enter land may be 

given by a nod or a wave, or by leaving open a gate or even a front door. All these acts 

could be described as amounting to implied consent, though I would prefer (at the risk of 

pedantry) to describe them as the expression of consent by non-verbal means. In each 

instance there is a communication by some overt act which is intended to be understood, 

and is understood, as permission to do something which would otherwise be an act of 

trespass.”  These would appear to be similar considerations to the “body language” referred 

to in Redcar, but in the different context of whether user was permissive. 

48 Lord Kerr expressed himself similarly in Redcar at [112] thus, “The question that has 

troubled me is, "What if the inhabitants' engagement in the pastimes and sports is not on 

foot of an express representation that they are not asserting a right but on the basis of an 

unspoken understanding by all concerned that they are not doing so?" Is there a reason 

why, as a matter of principle, there should be any different legal outcome? It appears to me 

that there is none. If the owner of the lands and those who recreate on them share the 

appreciation that no right is being asserted, then no right is acquired. Therefore, as Lord 

Hope DPSC has said (in para 69 of his judgment), one must focus on the manner in which 

the local inhabitants have used the land or, as he has put it, "the quality of the user that is 

relied on.” 

49 Lord Kerr‟s concerns were addressed to an issue that had already been decided by the 

Inspector in Redcar, and was not under appeal, namely either the quality of user or whether 

the user was permissive or not.  Lord Hope identified a two-stage approach in [67] thus: “In 

the light of that description it is, I think, possible to analyse the structure of section 15(4) in 

this way. The first question to be addressed is the quality of the user during the 20-year 

period. It must have been by a significant number of the inhabitants. They must have been 

indulging in lawful sports and pastimes on the land. The word "lawful" indicates that they 

must not be such as will be likely to cause injury or damage to the owner's property: see 

 Fitch v Fitch  (1797) 2 Esp 543. And they must have been doing so "as of right": that is to 

say, openly and in the manner that a person rightfully entitled would have used it. If the user 

for at least 20 years was of such amount and in such manner as would reasonably be 

regarded as being the assertion of a public right (see R (Beresford) v Sunderland City 

Council [2004] 1 AC 889, paras 6, 77), the owner will be taken to have acquiesced in it- 

unless he can claim that one of the three vitiating circumstances applied in his case. If he 

does, the second question is whether that claim can be made out. Once the second 

question is out of the way- either because it has not been asked, or because it has been 
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answered against the owner- that is an end of the matter. There is no third question. The 

answer to the first issue (see para 4, above) is: No.” 

50 Lord Hope is therefore, perhaps ambitiously, attempting to put a structure onto the analysis 

– this may or may not prove to be of assistance in the future.  Analysis of the cases 

(including Redcar itself) is complicated by the absence of structure.  In [69] Lord Hope 

expressed the view that issues such as the conduct of the users (i.e. deference) went to the 

“first question”. 

51 It is clear that the Justices (or at least Lords Hope, Brown, and Kerr) were concerned to 

ensure two particular results: 

a. Issues of behavior by users such as deference should be considered by any tribunal, 

but not as a discrete additional vitiating factor, but at the stage of whether the user 

was sufficient to support a right and to be „as of right‟ (Lord Hope‟s first question – 

and see also Lord Walker at [38]-[39]); 

b. That users could not by innocuous activity acquire a wider right that at the point of 

registration would greatly shift the balance between the parties than had previously 

existed – this appears to have been for two reasons: 

i. The enlarged user would not be the result of user „as of right‟ because it 

would be very different from the lesser user that had given rise to it – in order 

to give rise to the enlarged user any previous „user as of right‟ would have to 

be more extensive to bring home to the landowner the need to prevent it; 

ii. The justice of the case would demand it. 

52 The question for us is what significance this case has to easements. 

53 Point 51a. above is of significance to easements.  Whether „deference‟ of the sort 

considered in Redcar would be sufficient to negate the establishment of a private right is not 

clear, although it is probable that stronger evidence would be needed than in Redcar given 

that none of the users left the course when golfers were present, they „stood their ground‟ 

and merely let the golfers go by25.  In the writer‟s view it is difficult to argue that such an 

action, even by an individual known to the golfers, negates user as of right without more.  

That is not least because in the light of Beresford26 it may be difficult to assert that such 

users are not acting „as of right‟ on the basis that they have permission (Lord Hope‟s second 

                                                           
25

 See the analysis of Meager (supra) 

26
 Which probably did not extend the law beyond Mills v. Silver [1991] Ch 271 (CA) 
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question).  There would appear to be a number of ways in which deference, or something 

like it on slightly stronger evidence, could be argued not to give rise to a prescriptive right: 

a. Evidence of mutual appreciation that no right is being created per Lord Kerr. 

b. Secrecy – a user deferring to the landowner might be said to be concealing his or 

her real intentions to rely upon 20 years user; 

c. Permission – deference could amount to acceptance of a „nod‟ of the sort 

considered by Lord Walker; 

54 Another point of interest is whether Lord Hope‟s attempt to put a structure on consideration 

of prescription will survive.  It is problematic that his „first question‟ employs the expression 

“as of right” which on one view encompasses the entire question.  It is also a risk that over-

rigid structures (or arguments about structure of analysis) can eventually lead to a departure 

from the essence of the rule, nonsensical distinctions, anomalies, and uncertainty27 - that is 

arguably what happened prior to Redcar.  In Gale at pp240-270 the Editors analyse the 

“Qualities and Character of the Necessary Enjoyment”.  The headings identify the difficulties 

thus far with imposing a structure on this area, they are: 

a. In General 

i. Enjoyment as of right 

ii. Knowledge of user 

iii. User nec vi, nec clam , nec precario 

iv. Proof of enjoyment as of right 

b. Rules for acquisition of easements by prescription: 

i. Nec vi 

ii. Nec clam 

iii. Nec precario 

iv. Enjoyment under a mistake 

v. Knowledge of servient owner 

vi. Enjoyment must be capable of interruption 

vii. Enjoyment as an easement 

viii. Enjoyment must be definite and continuous 

                                                           
27

 E.g. the rejection of the ‘categories’ of undue influence established in hΩ.ǊƛŜƴ by Etridge. 
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ix. Compliance with Statute or Custom. 

55 With any luck, the Law Commission‟s consultation will lead to a change in the law.  Until 

then the writer believes that there may be some assistance in trying to adopt a two-stage 

analysis – starting with positive attributes that user must possess (such as definite and 

continuous) and considering whether there are any vitiating factors (permission, secrecy).  It 

is probably dangerous to say that Lord Hoffmann‟s unifying feature (supra) in Sunningwell is 

a comprehensive statement of the essence of prescriptive use, but it is worth standing back 

and testing any conclusion from a detailed analysis against whether it is “reasonable to 

expect the owner to resist the exercise of the right”.  But rigidity is obviously to be avoided 

because as is so often the case with human life, the complexity and fluid nature of the 

activities being analysed do not encourage neat compartmentalisation. 

Worked Example  

(Including a summary of the answers or discussion points for the talk which are set out in italics) 

A developer has acquired title to a development site on which it wishes to develop by creating 

various residential properties.  

The land is a largely undeveloped piece of registered land.  It was previously owned by a 

popular local individual who licensed the local scouts group to establish and keep a scout hut 

on it; there is also a local sports club that is permitted to keep a simple changing shed and plays 

football and rugby in the winter and cricket in the summer.  On two of the four sides the 

boundaries of the land are undulating and covered in trees, bushes, and undergrowth (East and 

North).  Another side (West) consists of the back of a row of shops, and access onto the 

highway, both via a gate and driveway and because access on foot is possible between some 

buildings because the boundary there is not fenced.  The fourth side (South) consists of the 

back gardens of a row of terraced houses.  The land is bound on East and South by residential 

houses and on the North Side by houses and commercial premises.  There is a straight line of 

rear garden fences on the South side, but there is not a clear line of boundary features on the 

East and North sides. 

The driveway leading from the gateway on the West side terminates in the centre of the land, 

but there is a dirt track road leading off it that goes around the perimeter to the South before 

petering out against the East boundary. 

A does not want a perimeter road on the boundary of its development; it is concerned about a 

few neighbouring owners. 

Mr. P and Mr. Q live on houses abutting the land to its North and East.  They have particularly 

large gardens and have independently extended their garden fences some 15‟ into the 
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undergrowth of the development land.  A can accommodate these projections, but because of 

the layout of the land there would be reasonably substantial costs and it might lose some 

housing compared to the maximum. 

P is fastidious and has a very neat garden, and about 5 years ago successfully applied for 

planning permission for a summer house and swimming pool.  Planning rules meant that the 

structures needed to be a certain distance away from the boundary of P‟s land – P‟s pool and 

hut have since been completed. 

Q is not at all fastidious, his garden is very „natural‟, and might be described as „jungle-like‟ in 

the region of his fence.  He has dogs and the fence is a „stock-proof fence‟. 

There are two points to the distinction between P and Q. 

The first arises from the criterion in 3ciii above, namely the need for a possessor to have a 

reasonable belief that the land he/she encloses belongs to him/her.  In reality the client (P) who 

is more óinterestedô in where the boundary is and has spent more time poring over plans (i.e. the 

sort of client who is likely to get involved in a boundary dispute) is likely to offer the other side 

more opportunities to cross-examine them about their reasonable belief than someone who is 

relatively indifferent (Q).  This was my experience in a boundary dispute that we won at first 

instance in the County Court, but in relation to which Ward LJ gave permission to appeal on 

grounds including whether my client had a reasonable belief.  It was said that my client could 

not have had a reasonable belief because he was a particularly fastidious man who was 

interested in plans (something that came up in his evidence) and had made a planning 

application in relation to which the position of the boundary was important.  The case settled 

after permission was given. 

The second is concerned with the need to establish an intention to possess [3a(2) above] ï 

there may be room for the developer to argue that Q did not have an intention to possess 

because the fence was to keep in animals ï e.g. Inglewood v. Baker [2002] EWCA Civ 1733. 

Various owners of houses on the south-side (B, C, D, and E) assert prescriptive rights of way 

over the dirt track road to the highway.  They are all vocal campaigner‟s against A‟s 

development.  B, C, and D, are the only houses on the south side with working doors in their 

back fences obviously in recent use.  E has a back door, but it is completely overgrown. 

B‟s house is towards the extreme western end of the southern boundary.  He says that he uses 

the perimeter road in his car a handful of times a quarter to remove garden waste and other 

heavy items that he does not want to take through his house.  He is adamant that his use of the 

right is very important for him. 
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This again arises from a case of which I had experience and the scenario is designed to 

demonstrate the value of Google Map, and in particular street view (where it is available).  In 

the case there was a party in Bôs position objecting to a development on similar grounds to B.  

We looked at the area on Google Map to get a feeling for the locality, and also used street view 

to look at the front of the house, whereupon we saw that there was a side door to the garden, a 

parking space within the curtilege of the front of the house, and a bin area also within that 

curtilege. This undermined the complainantôs case and, unfortunately for him, he had been very 

specific and gone out on a limb so it was not easy to retreat credibly. Obviously, these matters 

would have arisen on a site visit, but time had been limited for putting in a defence and it proved 

very valuable to be able to rely upon the photograph for the purposes of a defence ï the case 

settled on the basis of a substantial concession by the complainant in Bôs position. 

C and D live at the eastern end of the row of terraced houses and assert pedestrian rights to go 

to the shops.  The scout master knows C and says that when he sees C the latter looks rather 

apologetic and tries to avoid eye contact and hurries on, but when eye contact is unavoidable C 

acknowledges the Scout Master. 

C might be said to be ódeferringô to the landowner in the sense considered by Lord Walker ï see 

45 above. 

D might be said to be acting secretly since the scout master is unaware of him. 

E lives in the middle of the row, he has a lower fence than most gardens and says that he 

climbs over it to go across the land from time to time when he wants to go to the shops or the 

pub on the west; he has recently cleared the plants away from his fence.  One evening when he 

was seen climbing over the fence by the Scout Master the latter chased him away, thinking him 

to be a burglar. 

E might be argued to be acting óviô, with force on the basis that he is defying the scout master, 

albeit that the circumstances of the defiance might be said to be so particular that they would 

not indicate to E that his presence as a óuser as of rightô is objected to. 

There is a sign at the mouth of the driveway – “Private Playing Grounds and Scout Hut, 

members of the public are not entitled to use the facilities without permission of the 

Scoutmaster”. 

This example is designed to give an opportunity to discuss the recent authority of R (on the 

application of Oxfordshire and Buckinghamshire Mental Health NHS Foundation Trust and 

another) v. Oxfordshire County Council [2010] EWHC 530, a decision of HHJ Waksman QC 

sitting as a High Court Judge concerning registration of a village green.  Amongst other things, 

the issues included efficacy of a notice said to render use as village green contentious (namely 

not nec vi) which stated, ñNo Public Right of Wayò.  The Judge considered the leading 
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authorities on the effect of notices on user said otherwise to be óas of rightô and derived eight 

helpful principles which he set out at [22] before analyzing in detail the facts and the partiesô 

arguments and ultimately deciding that the Inspectorôs finding that such a sign was insufficient 

to make user contentious were correct, even though the Inspector may have erred to an extent 

in taking into account the subjective intentions of the authority who placed the notices ï see 

[46]-[47] and [56].  The likelihood is that the signs would be inadequate to make user of a way 

contentious, and arguably more so if there is a reasonably well-established way on foot direct to 

the shops which does not go through the main gate. 

Michael Pryor 


