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THE SOLICITORS ACT
— DETAILED ASSESSMENT/CODE OF CONDUCT 2007

1. Rule 2 — Client Relations

Rule 2 is designed to help both you and your clients understand each other's
expectations and responsibilities. In particular, the purpose of Rule 2.02 (Client
care) and 2.03 (Information about costs) is to ensure that clients are given the
information necessary to enable them to make appropriate decisions about if and
how their matter should proceed.

Under Rule 5 (Business management) a principal in a firm, a director of a
recognised body which is a company or a member of a recognised body which is an
LLP, must effect supervision and put in place management arrangements to provide
compliance with Rule 2.

The rule does not apply to your overseas practice but you must still comply with
Rule 15.02 (2) and (3).

2. Rule 2 - Taking on Clients

Rule 2 (1) (c)states that you must not proceed without checking that the client
agrees with the instructions given. If, for example, instructions are given by
someone other than the client, or by only one client, where there are several, you
must not proceed without checking that all clients are happy with the instructions
that are being given.

Has the correct party been invoiced for the work?

Any Order for costs made in proceedings in favour of your client belongs to the
client and in order for the client to be able to recover those costs they may have to
satisfy a Costs Judge that they have a prime liability to pay your fees (Gundry v
Sainsbury [1910] 1 KB 645, 79 LJKB 713).

3. Rule 2.02 - What is the Client's main objective?

(1)  You must:

(@) identify clearly the client's objectives in relation to the work to be
done for the Client;

(b)  give the Client a clear explanation of the issues involved and the
options available to the Client;

(c) agree with the Client the next step to be taken; and

(d)  keep the Client informed of progress unless otherwise agreed;



At paragraph 40 of his judgment Lord Woolf approved the guidance given by HHJ
Alton in the case of Jefferson v Nation Freight Carriers Plc [2001] EWCA Civ 2082,
by stating "In modern litigation, with the emphasis on proportionality, it is necessary
for the parties to make an assessment at the outset of the likely value of the claim
and its importance and complexity and then plan in advance the necessary work,
the appropriate level of person to carry out the work, the overall time which it would
be necessary and appropriate to spend on various stages in bringing the action to
trial and the likely overall costs.”

4. Rule 2.03 Information about costs - Pitfalls and consequences of not
keeping the Client informed

“You must give your client the best information possible about the likely overall cost
of a matter both at the outset and, when appropriate, as the matter progresses. In
particular you must:

(1) (b) advise the client if charging rates are to be increased;”

Failure to keep the Client advised of any change in hourly rates could have dire
consequences at assessment pursuant to The Solicitors Act. You will be limited to
the hourly rates that the client had been advised of in writing.

You cannot rely on attaching a billing guide to your invoice which shows new rates;
the client needs to be advised formally of the increase and when the increase is to
take place (i.e. it is no good sending an invoice to the client in July advising him that
the rate had increased as of 1 May).

“(1) (d) discuss with the client how the client will pay, in particular:

(i) whether their own costs are covered by insurance or maybe paid by
someone else such as an employer or Trade Union;”

You should ask the client to show any policy documentation so that these can be
considered as to whether they would cover any litigation costs.

You should also “(1) (g) discuss with the client whether their liability for another
party's costs may be covered by existing insurance or whether specially purchased
insurance may be obtained”.

In Tribe v Southdown Gliding Club Ltd [2007] EWHC 90080 (Costs), the Court
considered whether the costs claimed by the defendant should be limited to the
sums estimated on the Allocation Questionnaire together with the effect, if any, the
estimate should have on the claim for costs. The defendant served their Bill of Costs
totalling £244,509.72, nearly five times the amount estimated in the Allocation
Questionnaire. It was held that it was appropriate to reduce the costs that may be
recovered by the receiving party to take account of the paying party's reliance on the
estimate. After taking various factors into account the defendant was awarded
£70,000.



5. Can a Solicitor be held to estimates of costs given to the client?
Section 6 (Estimate of Costs) PD to Part 43 of the CPR provides:

You must provide an estimate of costs and serve a copy of it on every other party,
unless the court otherwise directs. Where a party is represented, the legal
representative must in addition serve an estimate on the party he represents.

In MasterCigars Direct Limited v Withers LLP [2007] EWHC 2733 (Ch) a solicitor's
costs estimate was relevant on a detailed assessment of costs as a useful yardstick,
by which the reasonableness of costs could be measured, and on the issue of
reliance by a client on the estimate. It was not correct that unless a client was
notified of further sums payable, preferably before they were incurred, the solicitor
would be unable to recover the costs in excess of the estimated amount.

6. Request for an assessment of costs [under The Solicitors Act 1974].
Basis of detailed assessment of solicitor and client costs Rule 48.8

A client and his solicitor may agree whatever terms they consider appropriate about
the payment of the solicitor's charges for his services. If, however, the costs are of
an unusual nature (either in amount or in the type of costs incurred) those costs will
be presumed to have been unreasonably incurred unless the solicitor satisfies the
Court that he informed the client that they were unusual and, where the costs relate
to litigation, that he informed the client they may not be allowed on assessment of
costs between the parties. That information must be given to the client before the
costs were incurred.

Therefore you must ensure that the client is advised of any expensive
disbursements that are likely to be incurred i.e. Counsel's fees, Experts' fees,
foreign lawyers etc.

7. Acting pursuant to Conditional Fee Agreement; win/bonuses

In Gloucestershire County Council v Evans & Others (2008) EWCA Civ 21 the Court
had to decide whether in the circumstances solicitors would receive £95.00 per hour
if the case was lost but £295.00 if the case was won. The Court of Appeal decided
that such an agreement was both legal and enforceable.



COSTS ORDERS

An overview of costs orders since the introduction of the CPR

CPR 44.3 - Court's discretion and circumstances to be taken into account
when exercising its discretion as to costs

44.3 (1)  The court has discretion as to —
(@)  whether costs are payable by one party to another;
(b)  the amount of those costs; and
(c) when they are to be paid.
(2)  If the court decides to make an order about costs —

(a) the general rule is that the unsuccessful party will be
ordered to pay the costs of the successful party; but

(b)  the court may make a different order.
(3)  The general rule does not apply to the following proceedings —

(a) proceedings in the Court of Appeal on an application or
appeal made in connection with proceedings in the
Family Division; or

(b)  proceedings in the Court of Appeal from a judgment,
direction, decision or order given or made in probate
proceedings or family proceedings.

(4) In deciding what order (if any) to make about costs, the court
must have regard to all the circumstances, including —

(@) the conduct of all the parties;

(b)  whether a party has succeeded on part of his case, even
if he has not been wholly successful; and

(c) any payment into court or admissible offer to settle made
by a party which is drawn to the court’s attention, and
which is not an offer to which costs consequences under
Part 36 apply.

(5)  The conduct of the parties includes —
(a) conduct before, as well as during, the proceedings and in
particular the extent to which the parties followed any

relevant pre-action protocol;

(b)  whether it was reasonable for a party to raise, pursue or
contest a particular allegation or issue;

(c) the manner in which a party has pursued or defended his
case or a particular allegation or issue; and



(d)  whether a claimant who has succeeded in his claim, in
whole or in part, exaggerated his claim.

(6) The orders which the court may make under this rule include
an order that a party must pay —

(a) a proportion of another party’s costs;

(b) a stated amount in respect of another party’s costs;
(c) costs from or until a certain date only;

(d)  costs incurred before proceedings have begun;

(e) costs relating to particular steps taken in the
proceedings;

(f)  costs relating only to a distinct part of the proceedings;
and

(g) interest on costs from or until a certain date, including a
date before judgment.

(7)  Where the court would otherwise consider making an order
under paragraph (6)(f), it must instead, if practicable, make an
order under paragraph (6)(a) or (c).

(8)  Where the court has ordered a party to pay costs, it may order
an amount to be paid on account before the costs are
assessed.

(9)  Where a party entitled to costs is also liable to pay costs the
court may assess the costs which that party is liable to pay and
either —

(a) set off the amount assessed against the amount the
party is entitled to be paid and direct him to pay any
balance; or

(b) delay the issue of a certificate for the costs to which the
party is entitled until he has paid the amount which he is
liable to pay.

8. The principle of "issue™ based costs

In Bank of Credit & Commercial International SA (in liquidation) -v- Ali (1999) 2 All
ER 1005, Ch D Mr. Justice Lightman said that the original “straight-jacket” imposed
in relation to costs had gone and success was now a technical term but a result in
real life, the question who has succeeded in the action being a matter for the
exercise of common sense.



9. Permutation of Costs Orders that can be made when there are a number
of parties and third parties

Frayling Furniture Limited v Premier Upholstery Limited (unreported): This was a
consolidated action involving four parties with various claims and cross-claims.

10. The Principles of Medway Oil & Storage Co. Limited v Continental
Contractors Limited (1929) AC 88 HL

Still apply in relation to the recovery of counterclaim/Part 20 costs.

11. Taking into account the costs incurred when a party has not succeeded
on part of his case or has not wholly succeeded

Clark v Devon County Council (2005) Times 22 April CA: Claimant was not awarded
all of his costs in relation to the wholly discrete issues on which he failed. To reflect
this, the Court ordered that he be awarded 70% of his costs.

Apotex Europe Limited & SmithKline Beecham Plc (2004) EWHC 964 (Ch): In this
infringement case the claimant's costs were reduced by 14% as it failed on one
infringement argument.

12. If you are going to raise conduct issues an application should be made
to the Trial Judge

Aaron v Shelton (2004) EWHC 1162 (QB), (2004) 3 All ER 561: It was held that it
was not open to the paying party to ask the Costs Judge on assessment to make a
reduction in relation to the question of conduct.

The issue of conduct was further considered in the case of Northstar Systems
Limited & Others v Fielding (6" December 2006) EWHC Civ 1660: Where a party
faced the making of a costs order that he pay the costs of an action because he was
the unsuccessful party, but he considered that he should not be liable to pay the
whole of those costs by reason of the opposing party’s conduct, he should make an
application to that effect to the judge who was considering what orders as to costs
should be made, who was the trial judge in the case of a trial. If he did not do so, it
was not open to him when the costs came to be assessed to raise the matter as a
ground for the reduction of the costs which he would otherwise have to pay. If he
was uncertain as to whether the matter which he wished to raise fell within that
category, he should raise it with the judge who could then consider whether he
should deal with it or direct that the costs judge deal with it on assessment. A paying
party that did not protect himself in that way ran the risk that the costs judge would
decide that the matter in question was one which should appropriately have been
raised with the judge making the costs order, and which should not be raised before
him. The rationale governing the issue was that it was an abuse of the court’s
process to raise an issue before the costs judge which ought properly to have been
raised before the judge making the order for payment of costs.



13. What is the situation if the case does not go to Trial?

Finster v Arriva London & Stephen Booth (2207) EWHC 90070 (Costs) Deputy
Master Williams 07.02.07: This case settled by acceptance of a payment into Court.
The Master was requested to consider issues of exaggeration, proportionality and
the Defendant's argument that it had won the case in that it had substantially
defended almost the entirety of the claim.

14. What happens in a case when a matter does not reach Trial and there is
no Consent Order, such as when there is a Notice of Acceptance of a Part 36
offer

Lahey v Pirelli Tyres Limited (2007) EWCA Civ 91 CA: A costs judge does not have
jurisdiction to make a percentage reduction of the assessed costs before embarking
on an assessment. The effect of Part 36 and Part 44 of the Rules was that, upon
acceptance of the Part 36 payment, "a costs order [was] deemed to have been
made on the standard basis". That meant that the claimant was entitled to 100 per
cent of the assessed costs. The court had the power under Part 3 r.3.1(7) of the
Rules to vary an existing order, but that power was only exercisable in relation to an
order that the court had previously made, not in relation to an order that was
deemed to be made by operation of the rules. The judge hearing the case had
jurisdiction under Part 44 r.44.3 of the Rules to order that the receiving party should
only receive a percentage of the assessed costs. However, the position of the costs
judge was quite different from that of the judge when he exercised that jurisdiction.
When carrying out a detailed assessment, the costs judge was not making an order
for costs.

It was in fact quite unnecessary to give the costs judge the jurisdiction argued for by
the Claimant, as he had the power, in an appropriate case, to disallow entire
sections of a bill of costs.

15. Can you recover the costs of an unsuccessful mediation?

The Supreme Court Costs Office No. 9 of 2007 National Westminster Bank v
Feeney (unreported) 14 May 2007: The Costs Judge held that, as a matter of
general principle, costs incurred in a mediation would form part of the costs of the
action just as any reasonable costs of negotiation would (see Costs Practice
Direction para. 4.6 8).



