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See the Light!

Tamares (Vincent Square) Limited –v- Fairpoint Properties (Vincent Square) Limited [4 September 2006] High Court
The Message:
A property company failed to obtain an injunction to prevent an alleged interference with rights to light to its building.

The Case:
The case concerned a dispute in relation to rights to light between two property companies. Tamares (Vincent Square) Limited owned an unused office building in Vincent Square, Westminster. Fairpoint Properties (Vincent Square) Limited owned an adjoining development site, which was previously the Rochester Row Magistrates Court and Police Station.

As part of the development, Fairpoint knocked down a single storey flat roofed building and put up a t-shaped 3 storey building with a pitched roof. Tamares argued that this new building would interfere with the light to certain windows in the entrance lobby and basement staircase of its building.

The Court had to decide three issues. Did Tamares' building have a right to light through the windows based on "prescription", namely, twenty years' usage? Did Fairpoint's development infringe such a right and if did, what was Tamares' remedy?
Throughout the twenty year period relied on by Tamares, the entrance lobby windows in its building were completely blocked on the inside by means of panelling, which was part of the lobby's design. Therefore, the lobby received no light through its windows. Did such a blockage prevent a right to light being obtained?

The Court held that a right to light was not "acquired" in respect of the entrance lobby windows since the windows did not enjoy the amenity or advantage of using the access of light through them.

There was no issue that Tamares could rely on a right to receive light through the basement staircase windows of its building. The effect of Fairpoint's development on the amount of natural light to the stairs made it more difficult to use the stairs safely, constituting a significant interference with the use and enjoyment of the stairs. The judge ignored the fact that in a relatively modern block artificial lights might be on the whole time, although it may be relevant in relation to the question of remedy.

So what were Tamares' remedies? Tamares sought an injunction which would result in the demolition of a considerable part of Fairpoint's building.

The Court, however, decided that it would be "oppressive" to grant an injunction, which would create a loss to Fairpoint out of all conceivable proportion to any loss that might be suffered by Tamares. Granting an injunction would be unjust and inequitable. The "injury" to the right to light to the basement stairs was trivial in the context of the building and the reality of the use of artificial light in office buildings. There was also a "fait accompli" in that the bulk of the structure of Fairpoint's development was complete.

The Court was not asked to assess damages at this stage and that will be the subject of a separate enquiry.









