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SAFE AS HOUSES?  KNOW YOUR RIGHTS!

Introduction

1.
I am not sure that I fully understand what it is I am expected to cover in the context of this title.  However, what I have decided to do is to look very broadly at several pieces of legislation which might be thought to affect “houses” and “rights” over them.  In the time available it really will need to be an overview but I think it is a useful exercise for two particular reasons.  

2.
There is a popular misconception that, because this legislation refers to “houses”, it affects exclusively residential property.  Some of you here today are commercial property litigators and will already be thinking that you can relax during this particular session, as “it won’t affect what I do”.   Well I am afraid that you are wrong.  That would be a mistake; this legislation has considerable application to mixed-use property and there are plenty of commercial property specialists that have learned that lesson the hard way.  

3.
Secondly, this legislation is an extraordinarily fruitful area for litigation.  For example, the Leasehold Reform Act 1967, whilst not a statute of great substance (it comprises some 41 sections and 7 schedules) has punched well above its weight in the litigation stakes.   It has been the subject of at least five cases in the House of Lords and numerous decisions of the Court of Appeal.  Only last month a petition for leave to appeal to the House of Lords was refused in a case concerning the 1967 Act.

4. So what are these Acts?  The first is the Leasehold Reform Act 1967.  This Act allows the tenant of a leasehold house, who fulfils certain qualifying conditions, to acquire a freehold or an extended lease of that house.  As we shall see, what is meant by house is by no means straightforward and has been the subject of considerable judicial attention.  Secondly, there is the Landlord & Tenant Act 1987, which gives tenants of certain premises a statutory right of first refusal in the event of a landlord making a disposal.  Thirdly, there is the Leasehold Reform, Housing and Development Act 1993.  This allows the tenants of a block of flats acting collectively, compulsorily to acquire the interests of their landlord.  It also allows the tenant of an individual flat to claim an extended lease of that flat.  Finally, I will look at that part of the Commonhold and Leasehold Reform Act 2002 which introduced a “right to manage”.  

5. What is interesting about all these pieces of legislation is that they all have application to mixed-use buildings.  There is an argument (at present untested) that the 1967 Act might, in certain circumstances, apply to a building that is wholly in commercial use; I am not wholly convinced by that but it is an interesting argument.

Leasehold Reform Act 1967
6. This Act gives to the tenant of a leasehold house, which he holds under a long lease and which he has owned for a period of at least two years, the right to acquire the freehold at a price calculated in accordance with the provisions of section 9 of the Act. At one time it was also necessary for the property to be within certain financial limits, for the lease to be at a low rent and for the tenant to fulfil a residence test. All that has now largely (but not entirely) been abolished.

7. Looking at the rules of qualification there are three basic questions that need to be answered.  First does the building qualify?  Secondly does the lease qualify?  Thirdly, does the tenant qualify?

8. In order for the building to qualify, it must be a “house”.  Not, you would have thought, a very difficult proposition.  However, the question of what constitutes a house for the purpose of this Act has itself been the subject of three cases before the House of Lords
.  

9. Section 2 (1) of the Act provides:-

“For the purposes of this Part of this Act, “house” includes any building designed or adapted for living in and reasonably so called, notwithstanding that the building is not structurally detached, or was or is not solely designed or adapted for living in, or is divided horizontally into flats or maisonettes; and -

(a) where a building is divided horizontally, the flats or other units into which it is so divided are not separate “houses” though the building as a whole may be; and

(b) where a building is divided vertically the building as a whole is not a “house” though any of the units into which it is divided may be.

10. The first point that is obvious from this definition, is that the Act does not apply simply to a single private dwelling in one occupation. “House” has developed a wide definition and can, for example, include a shop with a flat over or a building converted into flats.    

11. It should be noted that the premises must be “designed or adapted for living in”.  This is an issue of user.  Before the general abolition of the residence test, this particular part of the definition caused no difficulty.  The reason is obvious; the tenant necessarily had to live in the building.  However, now that the residence test has been removed, the question as to what is meant by a building “designed or adapted for living in” becomes less self-explanatory.  For example, does a building that was originally designed for living in but is now used for some other purpose (eg an office) nevertheless remain in this part of the definition?  My view is that what is required is that some part of the building at the date that the claim is made must be capable by design or adaptation of being occupied as a residence.  However, the contrary is certainly arguable.  

12. The lease must comprise the whole of the “house” and it must be a long tenancy, i.e. a lease with an original term of more than 21 years.  However, if it is a business tenancy then it will not qualify at all if it is for an original term of 35 years or less.  

13. The tenant must have owned the lease of the house for a period of at least two years before the date of the claim.  At one time, there was also a residence test but that has now been abolished save in limited circumstances.  If a house is subject to a business tenancy, or if                                                                                                                                                                                                                                                                                  the house comprises flats, one or more of which is subject to a qualifying lease under the 1993 Act, then the tenant is still required to fulfil a residence test, then the tenant is required to have lived in the house as his main residence for a period of at least two years.

14. The 1967 Act has three different valuation methods.  As to which one applies depends on the qualifying criteria.  Valuation is outside the scope of this talk but specialist valuation advice should always be taken.

15. The 1967 Act also allows a tenant of a house to take an extended lease for a term of 50 years to expire after the term date of the existing lease at a “modern ground rent” throughout the extended term and without payment of a premium.  The right is now little used, not least because, in order to claim the extended lease, it is generally necessary to fulfil the original 1967 Act qualifying conditions.  However, if you are faced with one of these extended leases, do not be fooled by the expression “modern ground rent”.  It is by no means a nominal sum and certainly within central London can be a substantial figure.  

Landlord & Tenant Act 1987
16.
This Act was rushed through Parliament shortly before the 1987 General Election by a Government keen to be seen to be tackling the well-publicised problems of lessees in large mansion blocks, many in key constituencies in central London.  There was, no doubt, a view that it could be “tidied up” once on the statute book but this has not occurred. The Act has been amended over the years but, in a world of stiff competition, it probably remains one of the most appallingly drafted pieces of legislation of all time.  It has been the subject of considerable judicial criticism with Sir Nicolas Browne-Wilkinson famously referring to the difficulty “in construing such an ill-drafted, complicated and confused Act as this”
.    Staughton LJ questioned whether Part 1 of the Act was “worth the paper it is written on”
 and Sir Thomas Bingham MR was scathing in his criticisms of the Act, pointing out that “the legal profession would appear to be the main beneficiaries of the obscure statute”
.  I can hope that many of you have been.

17. So what does this notorious piece of legislation seek to do?  Part 1 of the Act grants to a requisite majority of qualifying tenants of flats within premises to which the Act applies, a statutory right of first refusal.  It does so in a negative way, by prohibiting the landlord from making what the Act calls “a relevant disposal” without first serving a notice and requiring that the disposal is made in accordance with the statutory requirements.  It was put rather more plainly by Staughton LJ when he said that the purpose of Part 1 of the Act was “to enable tenants of flats to buy their landlord’s interest in the building if the landlord proposed to sell it to someone else and to buy it from the purchaser if the landlord had actually done so”
.

18. Subject to exceptions, Part 1 of the Act applies to premises if three conditions are met.  They must  (a) consist of the whole or part of the building, (b) contain two or more flats held by “qualifying tenants”, and (c) have such number of flats held by qualifying tenants which exceeds 50% of the total number of flats contained in the premises.

19. One particular problem is that the Act does not define “building”.  In the case of a row of terraced buildings, each divided vertically from each other, it is considered each vertical building is a separate building for the purpose of the Act even though it is attached to its neighbour.  If the landlord is disposing of more than one building, each building has to be dealt with separately.  However, if flats within the terrace straddle more than one building then the building will comprise the smallest property that can be divided vertically from its neighbours.

20. The Act does not make express provision for the common situation of an estate, comprising a number of blocks, being disposed of together as a single entity.  Until recently, it was considered that, however inconvenient, each building should be dealt with separately, notwithstanding that each block might have rights over common roads, gardens, grounds etc.  It has, however, recently been held
 that more than one building can be the subject of a notice under the 1987 Act, if the occupants of the qualifying flats in each building share the use of the same appurtenant premises.  It has to be said that this decision was controversial and has been the subject of academic criticism
.

21. The premises must contain two or more flats held by qualifying tenants and the number of flats held by qualifying tenants must exceed 50% of the total number of flats in the premises.

22. There are two important exceptions.  The first relates to mixed-used buildings.  The right of first refusal will not apply to premises which would otherwise fall within the definition if two conditions apply.  The first condition is that a part or parts of the premises is or are occupied or intended to be occupied otherwise than for residential purposes.  The second condition is that the internal floor area of those parts taken together exceeds 50% of the internal floor area of the premises taken as a whole.

23. The other exception is that the Act does not apply at any time when the interest of the landlord in the premises is held by an exempt landlord or a resident landlord.  There is a long list of exempt landlords set out in the Act who are principally public authority bodies.

24. The landlord for the purpose of the Act is the immediate landlord of the qualifying tenants of the flats contained in the premises.  It follows that, if there is an intermediate headlease between the freeholder and the qualifying tenants, then any disposal of his interest by the freeholder will not be caught by the Act.  There is one notable exception to that and that is if the intermediate landlord has a tenancy for a term of less than seven years.

25. The basic rule is that a person is a qualifying tenant for the purpose of the 1987 Act if he is the tenant of flat under a tenancy.  There are a limited number of types of tenancy which are excluded and these include a business tenancy under Part 2 of the 1954 Act, a service tenancy and an assured tenancy.  Otherwise, all tenancies are included in the definition of a qualifying tenant including, in particular, regulated or statutory tenants under the Rent Act 1977.  It would seem that high value market lettings (which would not be assured tenancies because the rents exceed £25,000 per annum) would also be qualifying tenants for the purpose of the Act.

26. A requisite majority of qualifying tenants means the qualifying tenants of flats within the premises with more than 50% of the available votes.  As to what is the total number of votes depends on which particular procedure is being considered.  

27. The 1987 Act applies where there is a “relevant disposal”.  Disposal has a wide meaning and includes the disposal of any estate or interest (whether legal or equitable).  It is the creation or transfer of such an estate or interest and includes the surrender of a tenancy and the grant of an option or right of pre-emption.  It also includes a contract to create or transfer an estate or interest in land.

28. There are a list of “excluded” disposals which do not initiate the right of first refusal.  One is the grant of tenancy of an individual flat.  Another is the grant of a mortgage.  Others include the appointment or discharge of trustees and certain transfers by way of gift.  A disposal in pursuance of a contract, option or right of pre-emption is not a relevant disposal but of course as we have seen that the contract is.  

29. Perhaps the most commonly used “excluded” disposal is one made by a corporate body to a company which has been an associated company of that body for at least two years. The sale of shares in the company that owns a property is also not a “relevant disposal”. 

30. My experience is that this is one of the least understood pieces of legislation affecting mixed-use property.  It is, I suspect, breached on numerous occasions in that disposals regularly take place which are relevant disposals for the purpose of the Act, where the right of first refusal is not first offered.  If that happens then there are provisions in the Act to allow the tenants to acquire the interest that has been disposed of from the new owner.  There are quite complex conditions as to how the compensation is determined in such circumstances; suffice it to say that they are not generally in favour of the landlord.

31. To take three particular examples of common breaches.  The grant of a lease to a telecommunications company of roof space for the purpose of erecting an aerial on a building to which the Act applies is a relevant disposal and thereby subject to the provisions of the Act.  If a headlease of a building to which the Act applies is extended through the mechanism of a surrender and re-grant, then that surrender (or the contract for it) will be a relevant disposal.  The grant of a lease of space within a building to which the Act applies, which constitutes common parts of that building, would again be a disposal to which the Act applies.

32. I suspect that there are many such disposals that take place without the procedures under the  1987 Act being invoked.  So what, you may say.  Well, so a lot I say.  It is a criminal offence for a landlord, without reasonable excuse, to make a relevant disposal affecting premises to which Part 1 of the Act applies, without serving an offer notice or in contravention of any prohibition or restriction imposed by the Act.  I am not aware of any prosecutions, which must in any event be brought by the local housing authority.  However, that does not diminish the seriousness of the consequences for a landlord who fails to comply with his statutory duty.

Leasehold Reform, Housing and Urban Development Act 1993 

33.
This Act introduced two new rights intending to be for the benefit of owners of long leases of flats.    The first is what is known as the right to collective enfranchisement; the second is the right to claim a new lease of an individual flat.  As the names suggest, the first right requires tenants to work together collectively (as in the 1987 Act) in order to exercise their rights whereas the second right allows an individual tenant to work alone (as in the case of the Leasehold Reform Act 1967).  

34 The right of collective enfranchisement is a right for tenants of a self-contained building or part of a building which contains two or more flats held by qualifying tenants and where the total number of flats held by such tenants is not less than two-thirds of the total number of flats in the premises, the right to acquire (through a nominee purchaser) the freehold of those premises.

35 In seeking to determine whether a building is premises to which the Act applies, there are two questions to be answered.   The first is whether the premises are a self-contained building or part of a building and the second is whether there is a sufficient number of flats in the premises held by qualifying tenants.

36 There are, incidentally, three main exclusions from the general right. The first relates to buildings in mixed-use; the second relates to a building with a resident landlord and the third relates to a building which has included, as part of its structure, the track of an operational railway.

37 The exclusion of buildings in mixed-use is dependent on the proportions of internal floor area.  Premises will be excluded if any part of them is not occupied or intended to be occupied for residential purpose nor comprised in any common parts and the internal floor area of that part exceeds 25% of the internal floor area of the premises as a whole.  To put it another way, if there is four-storey building with an even floor plate per floor, then more than one floor must be occupied for commercial purposes if the building is to be excluded from the Act.  However, a five-storey building on ground and four upper floors, with the ground floor being commercial and the upper floors being residential, will be premises to which the Act applies.

38 In order to decide whether the premises qualify the tenants will need to show that they have a self-contained building or part of a building. A building is a self-contained building if it is structurally detached. A building is a self-contained part of a building if it satisfies two conditions.  First, it must constitute a vertical division of the building and the structure of the building must be such that that part could be redeveloped independently of the remainder of the building.  Secondly, the services provided to the occupiers of that part must either be provided independently or must be capable of so being provided without any significant interruption to such services in so far as they are used by the occupiers of the other parts.  

39 In order to be a qualifying tenant, it is necessary to hold a long lease.  Again, that is a lease granted for an original term in excess of 21 years. It cannot, however, be business lease within Part 2 of the 1954 Act.  Furthermore, if one person (or a company and its associates) is a qualifying tenant of more than two flats, then none of those flats will have a qualifying tenant.

40 As stated above, in order for the building to qualify it must contain at least two flats held by qualifying tenants and at least two-thirds of the flats in the building must be subject to a lease held by qualifying tenants.  

41 In order to make a claim, a notice must be given by not less than one half of the number of qualifying tenants of the building. All the participators must sign the notice personally.

42 The price to be paid for the freehold and intermediate leasehold interests is calculated in accordance with the somewhat complex machinery set out in schedule 6 to the Act.  Valuation is outside the scope of this talk and anyone contemplating giving a notice and certainly anyone receiving one should always seek specialist valuation advice.

43 Unlike the 1967 Act (where the freeholder has no ability to retain any interest in any part of the building if the tenant is successful in acquiring the building) a freeholder who is subject to a claim under the 1993 Act does, in certain circumstances, have the right to claim a leaseback on certain units of the building.  In simple terms, the circumstances are where there is a flat, which is not subject to a lease held by a qualifying tenant; for example, a flat held by an assured or regulated tenant or where there is a commercial unit, i.e. shops or offices.  The freeholder is not obliged to take a leaseback but has the option to do so.  That lease back is for a term of 999 years at a peppercorn rent.  

44 There is no similar right given to an intermediate landlord and the Act deals with that problem in a slightly different way. It provides that the right of the tenants to acquire the interest of the intermediate landlord is limited to certain parts of the building; most particularly the flats held by qualifying tenants and the common parts.  It follows, therefore, that the intermediate landlord will retain his headlease of any flats held on an assured or regulated tenancy (by way of example) or in relation to any commercial premises. 

45 Unlike the 1967 Act, the 1993 Act does allow, in limited circumstances, a freeholder to oppose a claim on the grounds of redevelopment.

46 What the 1993 Act does not do (nor does the 1987 Act) is seek to regulate how the group of tenants that want to exercise the right to collective enfranchisement should constitute themselves.  It follows that, within their chosen vehicle (normally, but not always, a company) the participating tenants can come to such arrangement as they want as to contributions to the overall purchase price, the grant of leases, the division of costs etc.  However, it also means that, subject to having the minimum number of tenants needed to make the claim and those tenants being able to finance the acquisition of the block, the group can choose how many and which tenants it wants to include in the group.

47 But why would the group want to limit the numbers?  The main reason is financial.  The price to be paid for the freehold will include a payment for marriage value only in respect of those flats where the tenant is participating in a claim.  It follows therefore, that the smaller number of participators, the smaller the price that is paid.  There is, however, likely to be another practical reason.  In any block there will be different factions and groups with different aspirations.  These groups might not get on.  If one group is in the majority then they are likely to want to exclude the minority group from the claim.  In extreme cases this might lead to there being a succession of collective claims in the same building as different groups are in the ascendance at different times.  

48 The Government decided that the prospect of a willing participant being left out of the group was unfair and it proposed, therefore, that every leaseholder should have a right to participate.  This proposal was enacted in the Commonhold and Leasehold Reform Act 2002.  That provided that, not only should all qualifying tenants have the right to participate, but the right to enfranchise should be exercised only by a corporate body with a prescribed constitution to be called the right to enfranchise (or RTE) company.  All qualifying tenants would have the right to be members of the RTE company and an RTE company would not be able to make a claim unless every qualifying tenant had first been given notice inviting that tenant to become a participating member.

49 These provisions are not in force.  They are appallingly drafted and, in my view, are virtually unworkable.  The Government continues to consider whether they might be able to bring them into force in a workable fashion but I doubt it.

50 As an alternative to a collective enfranchisement and for a tenant who wishes to “go it alone” and not be part of a larger group, the 1993 Act introduced a further right to allow a qualifying tenant of an individual flat to claim a new lease of that flat on payment of price to be calculated in accordance with the provisions of schedule 13 to the Act.  

51 The new lease is for at term of 90 years added to the existing term and will be at a peppercorn rent throughout the term.  The tenant must hold a long lease (i.e. a lease for an original term in excess of 21 years) and must have owned that lease for a period of at least two years. There is no limit to the number of flats that a tenant can own in the building for the purpose of exercising this right.  However, a tenant cannot be a qualifying tenant if his lease is a business lease.

52 The principle is that the new lease should otherwise be on the same terms as the existing lease.   It will, however, include a break clause which can be exercised by the landlord on redevelopment grounds at the end of the term of the existing lease.

53 The price to be paid for the new lease is calculated in accordance with the mechanism set out in schedule 13 to the Act.  Again, the basis of valuation is outside the scope of this talk but I would always recommend that if a claim notice is to be given or one is received specialist valuation advice should be sought.

Commonhold and Leasehold Reform Act 2002

54 This Act received Royal Assent on 1 May 2002 and has been brought into force in stages since then.  It covered much ground including the introduction of commonhold, the extension of leasehold enfranchisement and further regulation of the service charge regime for residential property. It also modified the law relating to forfeiture and introduced further statutory procedures in respect of payment of ground rent, administrative charges etc.  I do not propose to deal with any of those today.

55 However, I do propose to deal briefly with the new right to manage.  I do so because I question how much is known about it and because I suspect it relates to far more properties than many people realise.  It is not just a problem for those concerned with residential property.  It has equal application to many mixed-use properties.

56 The 2002 Act introduced a new right for tenants, who fulfil certain qualifying conditions, to take over the management of their building without first having to show fault on the part of the landlord and without having to pay any compensation when the right is exercised.  Previously, there were limited rights under the 1987 Act to apply to a leasehold valuation tribunal for the appointment of a manager but this was reasonably cumbersome and the tenants had to show to the satisfaction of the tribunal that a landlord was in breach of his obligations.

57 The right to manage applies to blocks of flats defined in much the same way as for collective enfranchisement in the 1993 Act.   What you need, therefore, is a self-contained building or part of a building containing two or more flats held by qualifying tenants and with a total number of flats held by such tenants not being less than two thirds of the total number of flats contained in the premises.  

58 As to what constitutes a self-contained building or part of a building is the same as in the 1993 Act.    It follows, therefore, that a mixed-use building with 25% or less of the internal floor area used for commercial purposes will potentially be subject to a claim for the exercise of the right to manage if, of course, it fulfils the other qualifying conditions.  

59 There are a number of other exclusions, which do not entirely mirror the 1993 Act.  In limited circumstances the right does not apply to a building with a resident landlord and it also does not apply if there is split freehold ownership.

60 The right can only be exercised through a right to manage (or RTM) company.  The only people who are entitled to become members of the RTM company are qualifying tenants of flats in the building and (once the right to manage has been acquired) a landlord under a lease of the whole or some part of the premises.

61 In order to be a qualifying tenant, it is necessary to hold a long lease – in general terms a lease granted for an original term of more than 21 years.  A business tenant cannot be a qualifying tenant. 

62 So long as the qualifying conditions are satisfied there is no defence to a right to manage claim; a claim can only be resisted if it can be established the claimants are not entitled to exercise the right to manage through a failure to meet the eligibility criteria set out in the Act; for example because more than 25% of the internal floor area of the building is used for commercial purposes.

63 As in the case of enfranchisement claims, the procedure for acquiring the right to manage follows a pattern of notices and counter-notices.  These are intended to cover not only eligibility but also allows the tenants to seek information so that they are in a position to take over the management and to properly manage the building.

64 The management functions that the RTM company acquires are those relating to “services, repairs, maintenance, improvements, insurance and management”.   Where either a landlord or a third party to a lease is required under the terms of that lease to carry out management functions then as from the acquisition date those management functions become the responsibility of the RTM company.  

65 There are, however, two exceptions to that.  Firstly, the RTM company does not acquire any functions that relate to rights to re-enter or forfeit.  Secondly, the RTM company does not acquire any management functions with respect to a matter concerning only a part of the premises consisting of a flat or other unit which is not held on a lease by a qualifying tenant (e.g. a commercial unit or rented flat).  

66 It follows that, once the management functions become the responsibility of the RTM company, they are no longer the functions of the landlord (or any management company).  The RTM company does, however, owe a duty of care in relation to the exercise of its functions, not only to the tenants but also to any landlords.  

67 There are special provisions concerning the granting of approvals.  Again, these do not apply to a commercial unit or flat not held by a qualifying tenant, i.e. a rented or vacant flat.  Otherwise, the responsibility for granting consents and approvals becomes the responsibility of the RTM company.  The most obvious examples are applications for licence to assign, change of use or alterations.  A landlord can object to the grant or approval of a licence within certain time periods and, if that happens then the matter is referred to the leasehold valuation tribunal for a decision.  

68 A RTM company is also empowered to enforce covenants although not to the extent to re-entry or forfeiture.  The RTM company also has an obligation to monitor compliance by tenants with lease terms generally and to report breaches to the landlord.

69 The landlord must meet the shortfall in any service charges in so far as that shortfall relates to flats or units which are not subject to a lease held by a qualifying tenant.

70 It is reasonable early days in the exercise of the right to manage.  There are some potentially very difficult areas, not least the relationship between those parts of the building which are the responsibility of the RTM company and those which remain the responsibility of the landlord.  Furthermore, the Act fails completely to deal with an estate of several buildings managed as a single entity and it is difficult to see how right to manage will work in circumstances where the right is exercised by a group of tenants in a single building on an estate of buildings managed as a single block.  

Notices

71 What do all these rights have in common? In each case, in order to exercise the rights it is necessary to go through a procedure of serving notices and counter-notices. Nothing very difficult there you might think but it is extraordinary just how many notices go wrong. In the last 15 months alone, the Court of Appeal has had to consider the validity of various enfranchisement notices on no less than 5 occasions.  So why is this?

72 One reason (particularly under the 1993 Act) is a favourite of professional negligence claims – time limits.  There are strict procedural time limits when making a collective claim or a claim for a new lease under the 1993 Act and missing those time limits can result in dire consequences for the offending party.  However, another area where the solicitor’s profession seems to have particular difficulties is the preparation and service of notices. Everyone hates to complete a form but it is extraordinary the extent to which qualified and well-paid professionals can get it wrong quite so often.

73 All these Acts set out a procedure for the parties to follow if rights are being exercised.  The 1987 Act is different because usually (but not always) the landlord initiates the procedure but otherwise the procedure generally starts with the tenant serving a claim notice.  There is then a period for the landlord to investigate that claim which culminates in service by the landlord of a counter-notice.  Generally, that counter-notice needs to be served within a specified period, so already it can be seen that solicitors are facing the lethal combination of not only having to fill in a notice correctly but also ensuring that it is given to the right people within the prescribed period.

74 Of course the Government does not make it easy.  The 1967 Act and the 2002 Act each has prescribed forms, whereas the 1987 Act and the 1993 Act do not. The 1993 Act requires the claimant to state an offer price both for a new lease and for a freehold claim and for the counter-notice to give the landlord’s counter-offer.  There is no such requirement under the other Acts. The 1993 Act requires the claim notice (whether for the freehold or a new lease) to be signed by the tenant personally.  There is no such requirement for a claim notice under the other Acts. Failure by the landlord to serve a counter-notice within the prescribed time limit under the 1967 Act has no particular consequence, despite being in a prescribed form.  Such a failure has potentially very severe consequences for the landlord in a new lease or collective claim. Time limits generally under the 1967 Act are not strict whereas under the other Acts they are.

75 The 1967 Act and 2002 Act notices are prescribed by regulations. Why then, do so many solicitors decide not to use the prescribed form but think it more challenging to make one up themselves?  Are they perhaps drawn to the body of the regulations which state that the claim notice only needs to be “to like effect of the prescribed form”; perhaps the challenge lies in seeing just how “unlike” the form can be before it is held to be invalid. 

76 Even when the prescribed form is being used, why is it so difficult to fill in the various boxes?  They do little more than ask a number of basic questions to support the claim.  At least if the tenant has a stab at answering them, he might be saved by the statutory lifeline that a claim notice shall not be invalidated by “an inaccuracy in the particulars”. In one recent case
, this did save the notice of a tenant who had failed to specify the correct tenancy on which his claim was based but is it really worth the risk?  After all, the purpose behind the provision of the particulars required by the prescribed form is to inform the landlord of the nature and basis of the tenant’s claim
.  

77 The 1987 Act and the 1993 Act do not prescribe forms of notice but do prescribe the particulars to be contained in them.  Potentially that makes it more testing, but law stationers do produce forms of notice that set out the particulars that are required.  Why not use them?

78 So, what are some of the more common faults in enfranchisement notices and how have the courts approached the issue of defects in the enfranchisement notices? Of course, the courts have applied general principles derived from other forms of notice. One example is the “reasonable recipient” test formulated in Mannai Investment Company Ltd v. Eagle Star Life Assurance Company Ltd [1997] AC 749 and the application of that test to the interpretation of notices given under a statutory regime
. Another more recent example is the distinction between those statutory requirements which are said to be mandatory (where failure to comply invalidates the notice) and those which are merely directory (where failure to comply does not invalidate)
. It is fair to say however that the volume of litigation over enfranchisement notices has ensured that it has developed its own substantial body of precedent.

79 In the case of a collective enfranchisement claim, the 1993 Act requires that the extent of the property being claimed must be shown by reference to a plan to be attached to the notice.  On far too many occasions, notices are given without any plan attached.  This makes it an invalid claim notice
.  Also, the claim notice must give particulars of all the qualifying tenants in the building, not just those who are participating; a very common error.

80 A claim for a new lease under the 1993 Act must be served not only on the landlord but also on any third party to the lease.  This is frequently overlooked and the notice will be invalid if it is not given to that third party
.

81 In the case of both a collective claim and a new lease claim under the 1993 Act, the notice must be signed by the tenant (or tenants) personally.  This has been strictly construed so that even an attorney for the tenant cannot sign a notice
.  If the notice is not signed personally, it will not be effective.

82 Under the 1993 Act, a claim notice must specify a date for service of the landlord’s counter-notice which must be a date falling not less than two months after the date of the claim notice.  Specification of this date is frequently overlooked altogether.  If no date is given, the claim notice is invalid.  To allow for delays in service, give a week or so extra over the two months.

83 Under the 1993 Act a claim notice must state the price that the tenant is prepared to pay for the freehold or the new lease.  If the tenant states a figure that he does not propose to pay, then the notice will be invalid. This was the decision in Cadogan v Morris [1999] 1 EGLR 59. The court in that case appeared then to go on to say that the offer needs to be realistic. However, more recently
, the court has tried to row back from that by suggesting that the offer need to be no more than one given in good faith.

84 Service of an invalid claim notice may not have any serious long-term consequences, because generally the tenant can simply start again.  However, since a notice under the 1993 Act has to be signed personally by the tenant and, in a collective claim, there may be many signatures, it has to be explained to the client who is not likely to be impressed.  The situation may be rather more serious where the tenant has made his claim and has then assigned the benefit of it to a third party.  If the claim notice is invalid in those circumstances then the purchaser (or more likely his solicitor) will have a problem because he will have to fulfil the qualifying criteria before making a new claim.  If there is a significant gap between service of the first notice and service of the second notice, it might have an effect on the valuation particularly if the unexpired term of the lease is short. 

85 Service of an invalid counter-notice by a landlord under the 1967 Act is of no general consequence.  This is because there are no strict time limits under the 1967 Act and the notices do not incorporate any offers and counter-offers. Under the 1993 Act the position could not be more different.  Service of an invalid counter-notice by a landlord under the 1993 Act has very severe consequences indeed.  Those consequences are that the landlord will be required to sell his freehold or grant the new lease on the terms specified in the tenant’s claim notice
. These are not likely to be terms favourable to the landlord.

86 So what are the pitfalls for the landlord in preparing and serving his counter-notice under the 1993 Act?  There is no prescribed form but the Act does specify what the counter-notice must say. First, the fact that it may mis-describe the landlord will not necessarily invalidate the counter-notice, if (applying Mannai) a reasonable person would not be in doubt that it was sent by and with the authority of the correct landlord
. Secondly, it must say whether or not the claim is admitted.  If there is any ambiguity about this then the counter-notice will be invalid
. Thirdly, if the counter-notice admits the claim, it must also state which of the tenant’s proposals are acceptable and, to the extent that any of them are not, then it must put forward counter-proposals.  The most obvious proposal that is not likely to be acceptable to the landlord is the offer that the tenant has made on price.  The landlord must therefore put forward a counter-proposal. It was decided obiter in Cadogan v. Morris that the same principles that arise on the proposals in a claim notice should be applied equally to the counter-proposals in the counter-notice. However, that obiter was not followed in 9 Cornwall Crescent v. Royal Borough of Kensington & Chelsea where the Court of Appeal decided that the landlord can state in his counter-notice any price that he chooses, however unrealistic it may be.

87 A counter-notice in a collective claim is also now required to state whether or not the property that is the subject of the claim is within the area of an estate scheme of management. This requirement was added by regulations; a mean trick which resulted in a number of counter-notices being given which omitted this particular requirement. The Court of Appeal has decided
 that the failure to state that a property is not within an area of an estate scheme of management does not invalidate the notice (it is directory) but left open the question of whether the failure to state that the property is within such an area would do so (i.e. is it then mandatory). 

Conclusion
88 Recent decisions of the court suggest that it is taking a more generous view of defects in notices. However, a number of difficulties inevitable arise when what is perceived to be merit or fairness becomes part of statutory interpretation. Does the landlord’s factual knowledge affect the validity of the tenant’s notice?  The Court of Appeal appears to have given three different answers; “no”
, “yes”
 and “maybe”
. “Proposal” seems to mean something different when it is a counter-proposal, and we have to look into the mind of the tenant making the proposal to determine whether it was made in good faith
. Some requirements can be both directory and mandatory, depending on the answer
. Sometimes, “may” means “must”
; sometimes “must” means “may”
 and sometimes “shall” might mean “must” or might mean “may”, depending on the circumstances
. Whilst it may be understandable that the court will lean towards deciding cases on their own particular facts, a failure to lay down clear principles to be applied is not helpful to the practitioner who is asked to advise on the validity of a notice. The consequence is that there is likely to be a regular supply of issues for the court to determine in relation to enfranchisement.
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