                                                     LAW MADE SIMPLE
The Message: Failure by landlords and tenants to negotiate sensible compromises can prove costly for them both.

The Case: In Lunn Poly Limited-v-Liverpool & Lancashire Properties Limited (15 March 2006), the Claimant tenant obtained a temporary  injunction to prevent the Defendant landlord from moving a fire door in its premises as part of substantial improvement works being undertaken to the Ellesmere Shopping Centre in Manchester. 

At the trial, the Court set aside the  injunction as it considered  that damages would be an adequate remedy. The tenant accepted the Court’s decision but the landlord appealed in relation to, firstly,  the basis upon which damages were to be assessed and, secondly, the refusal to compensate it for the losses it had suffered whilst the injunction had been effective.

In July 2003, the landlord gave the tenant  notice of its intention to undertake works to the structure and common parts of the Centre. The plans supplied showed that the fire door which formed part of the tenant’s Unit  was to be blocked up and a new door located elsewhere. As the Lease contained a covenant to comply with all fire requirements, the landlord envisaged these works being undertaken by the tenant at its expense.
The works commenced in September 2003 and, by February 2004, the landlord was pressing the tenant to attend to the relocation of the fire door. At this stage, the tenant denied it was liable to do such works but it was willing to agree to them if it received “a suitable financial incentive”.  Notwithstanding that the failure to undertake these works was costing the landlord about £45,000 per month, it was not able and/or willing to negotiate terms with the tenant and, in October 2004, having previously warned the tenant of its intentions, it simply bricked up the fire door so it could proceed with its works.
The tenant immediately obtained an injunction  requiring reinstatement of the door pending the trial of the matter which took place in late December 2004. The landlord had fought fire with fire by taking possession proceedings because the tenant had unlawfully allowed an associated company into occupation. At the trial, the Judge held that the landlord had no right to block up the fire door and was in breach of covenant in so doing. However, he exercised his discretion to award damages rather than an injunction because the tenant had only raised its objections at a late stage, it had made clear that it had no objection to relocation of the fire door upon payment of an appropriate sum, and the landlord would suffer far greater loss and disruption if it had to change its plans.  The Judge  found that the tenant had wrongfully parted with possession of the premises but granted the tenant relief from forfeiture of the Lease on the basis it would regularise the position. The tenant was ordered to pay the costs of the proceedings.
The Judge refused compensation  for the landlord for the loss it had suffered as a result of the granting of the temporary injunction pending the trial as he felt the landlord had also behaved badly and it was its own refusal to seek to negotiate satisfactory terms with the tenant which had led to the proceedings. The Court of Appeal agreed with the Judge in this respect.

Insofar as damages were concerned, the Judge said these should be based on what a reasonable tenant could have demanded in return for agreeing to the fire door being blocked up and relocated in  a position that suited the landlord. Recent cases have made it clear that damages in these situations are not restricted to the actual loss suffered by the injured party but should be based on what sum it could have negotiated for the release of its rights. 
The landlord argued that the Judge was wrong not to have held that these damages should be discounted to take account of the fact that the tenant’s negotiating position at the time would not have been strong because it was at risk of losing its Lease as a result of allowing its associated company to use the premises. It argued it was wrong for the Judge to have had regard to the fact that the tenant did not actually lose its Lease because of this. Once again, the Court of Appeal disagreed. Whilst damages should normally be assessed at the date of the breach (i.e. October 2004), it would be artificial and unrealistic not to take account of the fact that the landlord had failed to oust the tenant  in December 2004 and the tenant should receive its damages in full.
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