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1
Introduction

1.1 Contracts for the sale of land have been subject to special statutory provisions since at least the Statute of Frauds Act 1677.  The provisions of s. 4 of the 1677 Act were re-enacted in s. 40 of the Law of Property Act 1925 which remained the law until the Law Reform (Miscellaneous Provisions) Act 1989.

1.2 Under s. 4 it was possible to make a contract for the sale of land orally; but it could not be sued on unless there was a sufficient memorandum in writing signed by the defendant.  From early times the courts were concerned not to allow the statute to be used “as an engine of fraud” and evolved a doctrine of “part performance” under which an oral contract could be sued on where the contract had been partly performed.  This doctrine was expressly preserved by s. 40(2) LPA 1925. 

1.3 The 1989 Act was designed to sweep away all the old law and make matters much simpler.  Section 2 provides:

“2 
Contracts for sale etc of land to be made by signed writing 

(1)   
A contract for the sale or other disposition of an interest in land can only be made in writing and only by incorporating all the terms which the parties have expressly agreed in one document or, where contracts are exchanged, in each. 

(2)   
The terms may be incorporated in a document either by being set out in it or by reference to some other document. 

(3)   
The document incorporating the terms or, where contracts are exchanged, one of the documents incorporating them (but not necessarily the same one) must be signed by or on behalf of each party to the contract. 

(4)   
Where a contract for the sale or other disposition of an interest in land satisfies the conditions of this section by reason only of the rectification of one or more documents in pursuance of an order of a court, the contract shall come into being, or be deemed to have come into being, at such time as may be specified in the order. 

(5)   
This section does not apply in relation to— 

(a)
a contract to grant such a lease as is mentioned in section 54(2) of the Law Property Act 1925 (short leases); 

 
(b)
a contract made in the course of a public auction; or 

[(c)
a contract regulated under the Financial Services and Markets Act 2000, other than a regulated mortgage contract;] 

and nothing in this section affects the creation or operation of resulting, implied or constructive trusts. 

(6)   
In this section— 

“disposition” has the same meaning as in the Law of Property Act 1925; 

“interest in land” means any estate, interest or charge in or over land . .  

[“regulated mortgage contract” must be read with— 

(a)   section 22 of the Financial Services and Markets Act 2000, 

   


(b)   any relevant order under that section, and 

   


(c)   Schedule 22 to that Act]. 

(7)   
Nothing in this section shall apply in relation to contracts made before this section comes into force.”   

1.4 Unlike the old law, section 2 is not concerned with how contracts can be sued on – ie how they can be proved.  Section 2 is concerned with how contracts can be made.  An oral agreement to sell land under the old law was a valid contract – but could not be sued on without finding either a signed memorandum or part performance.  Under s. 2 an oral agreement to sell land is not a contract at all.    

1.5 On its face section 2 does not seem problematic.  It essentially provides that a “land contract” must be made either by signing one document setting out all the terms; or by each party signing and exchanging identical documents.  These requirements are neither technical nor difficult to understand. But of course they have thrown up a number of problems in practice both 
(a) in circumstances where what looks like a perfectly good (“section 2 compliant”) contract is said to be invalid

(b) in circumstances where what looks nothing like a section 2 compliant contract is said to give rise to legal rights anyway.

2
“I thought we had a valid contract” 

2.1 Case 1 – variations 

V and P sign and exchange written contracts for the sale of land setting out all the terms of the contract.  So far so good.  

V’s solicitor then notices that the contractual completion date is a Sunday and proposes (in a letter) that it be varied to the preceding Friday.  P’s solicitor agrees and sends a letter in reply to that effect.

P does not complete on the Friday.  Can V rescind the contract (based on non-completion on the Friday) ?

Answer: No.  

The contract sought to be relied on is the contract as varied.  Although all the terms of this contract are in writing and signed by each side, there is no one document signed by both parties setting out the new completion date and no exchange of contracts setting out the new completion date: McCausland v Duncan Lawrie Ltd [1997] 1 WLR 38 (CA).

[Note that this appears to mean you can still sue on the unvaried contract; and in the actual case CA thought there might be an estoppel.  Note also that a land contract can be rescinded entirely orally.]

Moral: you cannot vary a section 2 contract except by a new section 2 compliant contract – either one document signed by both parties or a fresh exchange of contracts, in each case including or incorporating by reference all the terms.

2.2 Case 2 – sideletter (a) collateral contract

V and P sign a contract for the grant of a lease (with draft lease attached) under which P agrees to carry out various shop-fitting works.  So far so good.

V and P also sign a sideletter under which V agrees to pay P £30,000 on completion of the shopfitting works.

Is there a valid contract for the grant of the lease ?

See Tootal Clothing Ltd v Guinea Properties Management Ltd [1992] 2 EGLR 80.  In this case P sued for the £30,000 after grant of the lease and CA said that was OK as the land contract had been completed (see below).  Scott LJ went further and said obiter that even before completion, the lease contract could be enforced:

“if parties choose to hive off part of the terms of their composite bargain into a separate contract distinct from the written land contract that incorporates the rest of the terms, I can see nothing in section 2 that provides an answer to an action for enforcement of the land contract, on the one hand, or of the separate contract on the other hand. Each has become, by the contractual choice of the parties, a separate contract.” 

So that looks fine – putting things in a side letter is OK.

But see Grossman v Hooper [2001] 2 EGLR 82 (CA).  Here Mr H and Miss P signed a letter under which he agreed to transfer flat to her and she agreed to take over mortgage.  She also agreed that she would be responsible for repaying £10,000 earlier borrowed from a friend to discharge arrears, but this was not in the letter.  

County Court Judge said this was a collateral contract and did not affect agreement to transfer the flat.  Chadwick LJ said this was the wrong question.  

Chadwick LJ said the right question was: did the terms on which the land was agreed to be transferred include a term that was not in the document they have signed ?  ie was it part of the bargain for the transfer of the flat that the debt should be paid off by Miss Grossman ?  Contrast a case where eg a house is sold for £500k and carpets + curtains for £50k.  Everyone can see that the carpets + curtains part of the bargain (which is not a land contract) is dependent on the sale of the house; but the key question is whether the sale of the house (which is a land contract) is dependent on the sale of the carpets + curtains.  If yes, this is one of the terms for the sale of the house and if it is not in the land contract it is not section 2 compliant.

Staughton LJ said he was by no means sure it was possible to hive off part of a composite bargain into a separate contract.  Schiemann LJ said he didn’t have to decide.  

This is all strictly obiter as the actual ground of decision was that Mr H and Miss G never contracted that she should pay off the debt; it was just something they both agreed on (as Staughton LJ said “a matter of concurrence common to both of them”).

But what it seems to mean is that Scott LJ was wrong in Tootal.  If (as it surely was) the side agreement to pay £30k for the fitting out works was part of the terms on which Tootal agreed to take the lease, it should have been in the agreement for a lease.

So answer: [probably] No.

And see Kilcarne v Targetfollow [2004] EWHC 2547 (Lewison J) para 189: if there is in truth one composite transaction, then the contract as a whole must be section 2 compliant.

Moral: you cannot have a sideletter to a land contract unless (a) it is incorporated by reference or (b) it is truly not part of the terms on which the land is sold.  Otherwise land contract itself (and not just sideletter) is invalid.

2.3 Case 3 – sideletter (b) land contract executed

V and P sign a contract for the grant of a lease (with draft lease attached) under which P agrees to carry out various shop-fitting works.  So far so good.

V and P also sign a sideletter under which V agrees to pay P £30,000 on completion of the shopfitting works.

Lease is completed and works carried out.  

Can P sue for £30,000 ?

According to CA in Tootal, answer is Yes.  Scott LJ says that s. 2 is only concerned with uncompleted (executory) land contracts.  Once the lease agreement was completed, s. 2 was irrelevant to the land contract as no-one was suing on that; and the sideletter was not a land contract at all but  a contract for payment of money.  

Seems fine.  

But is this right ?  If there was one composite bargain, it was undoubtedly at the outset an agreement for the disposition of land and therefore subject to section 2.  It was therefore not a contract at all.  This must surely mean that none of the terms was contractually binding.  If so, how could the term for payment of £30k become contractually binding just because a lease is granted which ex hypothesi was not required by any contract ?  See the cogent criticisms of Lewison J in Kilcarne at para 197.

Moral: if the overall contract is a land contract and not section 2 compliant, it may be possible to enforce a sideletter recording non-land elements of the bargain after the land elements have been performed; but it would not be sensible to rely on this.  

3
“I didn’t think we had a valid contract”

3.1 Case 4 – proprietary estoppel 

A proprietary estoppel arises where A (a landowner) encourages B (the claimant) to believe he has or will have an interest in A’s land and stands by while B acts to his detriment on the faith of such belief.

How does this relate to an invalid contract ?

A and B agree that A will buy a house, B (a builder) will convert it into flats, and in return B will get the ground floor flats and A the rest.  In fact A’s son buys the house but he knows of the arrangements, and B does the work.  There is nothing in writing which is section 2 compliant.  Can B claim the flats ? 

Answer: Yes.

See Yaxley v Gotts [2000] Ch 162 (CA).

The County Court Judge held B was entitled to the flats on the basis of proprietary estoppel without a mention of s. 2.  But in the CA it was argued that this ran directly counter to a general principle that “the doctrine of estoppel may not be invoked to render valid a transaction which the legislature has, on grounds of general public policy, enacted is to be invalid.” 

The CA rejected this.  Beldam LJ said the principle did not apply as A’s son had never reached any agreement so the court was not using estoppel to make an invalid contract valid.  But in any event he said there was no social policy sufficient to exclude the estoppel.

Robert Walker LJ thought it was unclear whether the judge had intended to find an agreement.  And he was prepared to give a good deal more respect to the general principle, referring to :

“Parliament's conclusion, in the general public interest, that the need for certainty as to the formation of contracts of this type must in general outweigh the disappointment of those who make informal bargains in ignorance of the statutory requirement. If an estoppel would have the effect of enforcing a void contract and subverting Parliament's purpose it may have to yield to the statutory law which confronts it, except so far as the statute's saving for a constructive trust provides a means of reconciliation of the apparent conflict.”

However he got round this by holding that the type of proprietary estoppel relied on overlapped so much with a common intention constructive trust (of the familiar Gissing v Gissing type) that it could not be against the policy of the Act to give effect to it, since s. 2(5) expressly excluded the creation of constructive trusts.  

This has been taken further in Kinane v Mackie-Conteh [2005] EWCA Civ 245 (CA).  Here A borrowed money from B and agreed to give security by granting a mortgage.  No mortgage was ever executed, and all B had was a letter signed by A (but not by B) recording A’s agreement to grant one.  This was not clearly not s. 2 compliant.  Can B claim security ?

Answer: Yes.

CA (Arden LJ, Neuberger LJ) said that all the ingredients of a proprietary estoppel were there: A encouraged B to believe he would get a security interest in the land, B acted to his detriment in advancing the money and he did so in the belief he would get a mortgage.  This “overlapped with” a constructive trust and so was effective to give him an equitable charge despite the lack of s. 2.

This seems very close to emasculating s. 2 entirely in any case where B has acted on the supposed contract and thereby resurrecting the old law of part performance which s. 2 was supposed to sweep away.  A did nothing to encourage B’s belief except put forward a letter which the law says is not effective as a contract; but because B thought it was effective and lent money on it, it is transformed effectively into a valid agreement to grant a mortgage and hence a good equitable charge.   The same will be true in any case where A puts forward any form of agreement (oral or in writing) unless he actually says “here is an agreement but you have to take advice whether it is valid” (not perhaps very likely).  

And for latest example see Cobbe v Yeomans Row Management Ltd [2005] EWHC 266 (Etherton J).  A owns a block of flats, and agrees with B, an experienced developer, that B will (at this own expense) seek planning permission for redevelopment; once planning and vacant possession have been obtained, A will then sell the land to B for £12m + 50% overage.  This “agreement” is neither sufficiently detailed to be a contract nor section 2 compliant.  B gets planning (later than A expected) and A seeks to re-negotiate the deal.  Does B have any claim to an interest in the property ? (A accepted that it would reimburse him proper expenses).

Answer: Yes [?].

Etherton J says A encouraged B to think he would get an interest in the property and spent money on it on the faith of that so that he gets an interest by proprietary estoppel – he fixes this as a lien for 50% of the increase in value attributable to getting planning.

In other words, although B proceeded to get planning without having any form of binding or valid contract to sell the property to him; and in circumstances where if he had had a binding contract, he could not realise any profit without taking the development risk, he has got a risk-free interest in the land.  And A, who was only willing to give B an interest in the land on the basis that he took the risks associated with getting planning, paid £12m upfront, took all the development risks and gave A a 50% overage, has found that it has unwittingly created an immediate right in B to claim an interest in its land without paying anything.

The decision is being appealed.

Note that there is authority that a proprietary estoppel cannot, or is at any rate very unlikely to be able to, be established where the parties negotiate expressly subject to contract: A-G of Hong Kong v Humphreys Estate (Queen’s Gardens) Ltd [1987] AC 114 (PC).  This is because A has signalled to B that he cannot rely on a belief that A will not withdraw as he has expressly reserved the right to.  See also London & Regional Investments v TBI  plc [2002] EWCA Civ 355 (CA) where heads of terms for a joint venture were expressly subject to contract: in general it is not unconscionable for a party to withdraw from negotiations expressly “subject to contract” as he has reserved the right to do so.

But it seems very odd to elevate this label to a critical determining factor.  The label was invented as a precaution under s. 40 LPA 1925 to prevent it being said that a letter setting out terms was a sufficient memorandum of a prior oral agreement.  Now that s. 40 has been replaced by s. 2, we do not need the label as a contract cannot be made except by a s. 2 compliant document.  So parties that are negotiating but do not have a s.2 compliant contract are still “subject to contract” whether they say so or not.  And surely the true belief of negotiating parties is not that they will acquire an interest in land but that they will do so if (which they hope will happen), but only if, they are able to agree fully detailed and binding terms: cf Pridean Ltd v Forest Taverns Ltd [1998] 75 P&CR 447(CA).    

Moral: mark all negotiations expressly subject to contract and formally reserve the right to withdraw at any stage if agreement cannot be reached.

3.2 Case 5 – constructive trust 

Very similar to proprietary estoppel, except here there is an express exception in s. 2(5).

See Yaxley v Gotts and Kinane v Mackie-Conteh (above) where CA thought there was an overlap between the two.

And see Cobbe v Yeomans Row where Etherton J said he would have found a constructive trust if he had not already decided B was entitled to a lien.  Note again that this is not a true “common intention” constructive trust – neither side intended that the property should be shared beneficially without B coming up with £12m and buying it.  It is a species of remedial constructive trust designed to give effect to the equity raised by the proprietary estoppel the judge had already found.

3.3
Case 6 – Pallant v Morgan constructive trust 

A and B see a property which they both think they might be interested in.  They agree that A will buy it and then they will do a joint venture.  The agreement is neither detailed enough nor section 2 compliant.  A buys the property (B keeping out of the market) and the parties are then unable or unwilling to agree JV terms.  Does B have any interest in the property ?

Answer: Yes.

See Banner Homes Group plc v Luff Developments Ltd [2000] Ch 372.

CA (Chadwick LJ) says that where (i) A and B reach some agreement or understanding before buying the property that A will acquire it for their joint benefit (ii) B on the faith of the understanding keeps out of the market or otherwise acts to his detriment or confers a benefit on A (iii) A does acquire it; then A will be held to have acquired it for A and B together and therefore to hold the property on constructive trust.  

A number of other examples are collected in Banner v Luff.

For a recent attempt to make such a claim which failed see Kilcarne.  Here A had the benefit of an agreement for a long lease but needed £2.5m to complete.  B was willing to provide £2.5m.  A wanted this done by way of JV with B sharing future development costs, but there was no time to do this so the money was actually advanced by way of loan notes which gave B 50% of the upside on a sale of the property.  But the loan notes were so worded (at B’s insistence) as to be redeemed at the latest in 2007 so if there had been no sale by then B did not get the upside.  B said there was an overarching understanding that he would get the 50% anyway and claimed a Pallant v Morgan constructive trust.

Lewison J rejected this.  It was not a case of an informal understanding but a case of formal contracts.  The parties were confined to what they had negotiated in the contracts and absent any claim for rectification, could not claim more by way of equity than the contracts gave them.

The decision has been appealed and judgment is awaited.   

Lewison J again accepted (see above) that for these purposes there was a difference between a case where parties were simply negotiating and hoped to agree; and a case where parties were expressly negotiating subject to contract.

Moral: don’t buy property for a JV without either (i) having a binding section 2 compliant agreement in place or (ii) making it clear that everything is subject to contract and expressly reserving the right to withdraw.
4 Conclusion 

Sometimes you think you have a valid contract but it turns out you don’t.

Sometimes you think you have no valid contract but it turns out you can still make a claim.
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