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Advertise with permission
The Message:

Clear Channel failed to show that it had the necessary statutory consent for the retention of certain of its advertisement hoardings.
The Case:

In the Queen on the application of Clear Channel UK Limited –v– London Borough of Southwark [13 December 2007], a local authority's requirement that advertisement hoardings be removed was challenged in the Court of Appeal.

The case concerned advertisement hoardings on a boundary wall in London SE1. Consent had been granted in 1991 for a limited period of time permitting the retention of seven advertisement hoardings on the wall. There were 2 panels of 10 feet high by 20 feet wide, raised about 4 feet off the ground and 5 panels of 10 feet high by 40 feet wide, raised by the same height.
In 1992 the then owner made alterations to the hoardings as a result of which there were 8 hoardings raised about 5 feet in height. In 1998, the London Borough of Southwark considered whether the 8 hoardings enjoyed "deemed consent" under planning legislation relating to the control of advertisements.

Under the relevant legislation, an advertisement (including advertisement hoardings) for which consent had previously been granted, would basically have the benefit of "deemed consent" when the period for which the express consent had been granted, came to an end.
Southwark Council in its attempts to regenerate the area containing the relevant wall was concerned that signs and hoardings at the site may have been harming the amenity of what was a conservation area. Since 1998, considerable changes had been made to the appearance of the site and the hoardings and, in particular, the hoardings were higher and more prominent.

By 2005, Clear Channel UK Limited had become responsible for the hoardings. Southwark Council wrote to them requiring the removal of the hoardings on the basis that they had an over-dominating visual impact that harmed the character of the conservation area. Subsequently, enforcement notices were served by the Council in relation to the hoardings.
In response, Clear Channel sought a judicial review of the Council's decision to issue the enforcement notices. The Council agreed to take no steps to remove the hoardings pending the outcome of the proceedings.
One of Clear Channel's grounds of challenge was that the Council failed to take into account the fact that even if there had been substantial alteration to the hoardings since the original 1991 consent meaning that the hoardings could not benefit from deemed consent, Clear Channel had the right to "revert" to the original hoardings for which deemed consent existed as a result of the 1991 consent.

The question for the Court of Appeal was whether the advertisement hoardings in this case benefited from deemed consent.

The Court rejected Clear Channel's judicial review application. Where consent has been granted for particular advertisement hoardings, new hoardings cannot have the benefit of a deemed consent based on the consent for the other hoardings. Even though the new hoardings may be similar (or even identical) in size, design or appearance to the hoardings for which consent was obtained, the consent does not relate to the new hoardings. Since the hoarding in this case did not benefit from an express or actual consent, it could not benefit from a deemed consent under the legislation. There was no right to revert to the original hoardings.
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