                CHARTBROOK-V- PERSIMMON HOMES- RECTIFICATION REFUSED.
The Message: A mistake in the drafting of a price formula can cost millions.

The Case: A property developer appealed to the Court of Appeal against a Judgment which required it to pay £3.5 million more than it intended to a property owner (Chartbrook Limited-v-Persimmon Homes Limited) (12 March 2008)).
In 2001, Persimmon entered into an Agreement with Chartbrook for a mixed commercial and residential redevelopment of a property owned by Chartbrook  in Wandsworth. The final price payable by Persimmon was based on a formula which provided for an additional payment based on the profit made on the sale of the residential flats. 
Persimmon intended that the additional payment  would be the greater of 23.4% of the net proceeds of the flats or a minimum guaranteed payment based upon £76.34 per square foot. Unfortunately, however, their solicitor drafted the Agreement on the basis that the additional payment would not be the greater of these 2 sums but the total of them. Rather extraordinarily, neither Persimmon nor their solicitor spotted this error at the time and it only came to light some time after the Agreement had been completed. Instead of being liable to pay £5,580,000, Persimmon was liable under the formula as drafted to pay £9,168,000. 
It was Persimmon’s primary case that it was clear what had actually been negotiated and the Court could construe the Agreement to give sense to what the parties had actually intended. Their fallback position was that it was open to the Court anyway to rectify the Agreement as a clear mistake had been made and Chartbrook could not take advantage of it. Both arguments failed at first instance. Chartbrook successfully argued that the formula used in the Agreement was clear and could not be corrected and that rectification was not possible as they had not known of Persimmon’s mistake.
What was extraordinary about this case was that all the documentation in relation to the negotiations prior to the actual drafting of the Agreement supported Persimmon’s case and it was readily apparent that Persimmon only intended to pay the greater of the 2 sums, not both of them. Persimmon relied heavily on the fact that the lower amount was termed as a minimum guaranteed payment as this evidenced that this amount was only to be payable if the share of the profit fell below this figure.

The Court of Appeal had to consider whether it could rely on the documentation in relation to the  negotiations as an aid to construction of the Agreement. These negotiations left very little doubt that Persimmon’s construction was intended. However, after a careful review of the authorities, the Court confirmed that evidence as to prior negotiations is not usually admissible and that reliance could not be placed upon the pre-contract material notwithstanding it so strongly supported Persimmon’s case. 

Whilst one of the Judges was of the clear view that the wording of the Agreement could be amended to support Persimmon’s construction as the wording used made no commercial sense, the other 2 Judges disagreed. They held there was nothing unclear or ambiguous in the wording used and the Court could not re-write the Agreement even though it was improbable that Persimmon intended to agree to a  formula in these terms.

This left Persimmon having to rely on rectification but the problem they faced in this respect was that the Judge at first instance had been impressed by Chartbrook’s witnesses and, notwithstanding it was difficult to understand how they did not spot the error, he accepted their evidence that they understood that Persimmon were intending to offer a double payment. Chartbrook’s case was that they were expecting to receive a very substantial sum by way of this additional payment and they thought the formula accurately reflected this. 

Unless both parties are similarly mistaken, rectification is only possible when one party makes a mistake and the other party knows about it or deliberately shuts its eyes to it and says nothing about it. Although Persimmon had a powerful case for rectification, the Court confirmed that rectification where only one party has made a mistake is a very exceptional remedy, particularly where there have been prolonged negotiations and the documentation has been drafted by skilled lawyers. 

Although there was a lack of documentation to support Chartbrook’s case that they had good reason to believe the formula was intended to provide for the double payment, there were notes made by their solicitor which helped to show that this was their genuine understanding at the time. The Court of Appeal was not, therefore, willing to hold that Chartbrook knew of the mistake or had turned a blind eye to it and the rectification claim was rejected.
This is a case where it can be claimed justice has not been done. Persimmon has had to pay much more than it intended. However, the alternative would have been for Chartbrook to be bound by a formula they did not intend to agree to. This case illustrates that the drafting of important documents, and price formulas in particular, needs to be thoroughly checked and tested at the time as it may well not be possible to correct mistakes subsequently.
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