William Page & Co Limited v BNP Paribas Securities Services Custody Bank Ltd & Anor (4 September 2008)-strict interpretation may have to yield to commonsense.

The Message: Words may not mean what they say if such an interpretation would be inconsistent with business commonsense.

The Case: A tenant sought a declaration it had validly  exercised an option to extend a Lease even though it had not strictly complied with all the conditions of the option In 1994, William Page entered into a Lease of shop premises at 121 Shaftesbury  Avenue in London’s West End for a term of some 10 years but with an option to obtain a further Lease for 10 years when the Lease expired.  In December 2003, William Page served notice to exercise this option but BNP argued that the notice was invalid as terms of any option have to be strictly complied with and this was not the case.  

The option was set out in the Lease and was stated to be in favour of William Page only and to be conditional upon it having both paid the rent and reasonably substantially performed all the covenants in the Lease.  However, the premises had been occupied throughout the Lease by an associated company of William Page and this company had paid the rent for and on behalf of them. Accordingly, BNP argued that the option had not been validly exercised as, firstly, William Page had not paid the rent and, secondly, there has been a substantial breach of covenant in allowing a third party into occupation.

It was William Page’s case that it was always known that it was a dormant company and that it would not be in occupation. It argued that the construction of the option had to take full account of the relevant background circumstances and should not be construed in too legalistic a fashion.  Furthermore, it argued that the original landlord had known the full position and both parties had proceeded upon the basis that the option would be exercisable notwithstanding another party occupying the premises and paying the rent.

In order to establish what was the true construction, the Court considered it appropriate to review the background circumstances to the option being agreed so that it could compare a conclusion reached on the basis of a strict construction of the option with a conclusion based upon the relevant background to it coming into existence.  Given that it was known all along that William Page did not trade and that another company would be in occupation and paying the rent, the Court felt that BNP was taking a far too legalistic approach to the matter and that the Lease did permit occupation by a licensee and did not require William Page to have paid the rent personally.

Whilst option agreements do have to be interpreted strictly, the Court emphasised that this does not involve ignoring either commonsense or the commercial purpose. It pointed out that a tenant often does not perform covenants itself  but employs agents or contractors to do so and it held that the payment of the rent by another party was simply as agent for William Page.

The Court, therefore, concluded that William Page had satisfied the conditions regarding payment of rent and performance of the covenants and was entitled to a new Lease.  Further, the Court concluded that BNP were estopped anyway from denying the entitlement of William Page to a new Lease as the original landlord had been fully aware of the position and both parties had proceeded on the assumption that  the option would be exercisable notwithstanding the matters now relied upon by BNP.
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