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Protecting Squatters' Rights

The Message:
Adverse possession claims will usually be unaffected by squatters acknowledging the owner's title in "without prejudice" correspondence.

The Case:
In Ofulue v Bossert [11 March 2009] the House of Lords considered the extent to which a squatter's adverse possession claim could be prejudiced by steps taken by the squatter in previous connected proceedings between the owner and squatter and by related correspondence between them.

Squatters in certain circumstances can obtain legal title to property under the rules of adverse possession. The requirements vary depending on whether the property is registered at the Land Registry and when the requisite period of adverse possession occurred. In this case, the law required that the squatter was in "factual possession" of the property for at least 12 years without the registered owner's consent and had the necessary intention to possess.

"Factual possession" means that the squatter has a sufficient degree of exclusive physical control of the property, while the required intention is to "exclude the world at large" including the registered owner from the property. The squatter does not have to intend to own or acquire ownership of the property.

In this case, the Ofulues were the registered owners of a freehold property in London. They went abroad and let the property to tenants, who allowed the Bosserts to occupy the property in 1981. Some eight years later, the Ofulues brought court proceedings to evict the Bosserts. In their defence in the proceedings, the Bosserts acknowledged the Ofulues' legal title to the property.

The Bosserts' solicitors subsequently wrote a "without prejudice" letter to the Ofulues' solicitors offering to buy the property. This offer was rejected. 

Many years elapsed without anything happening, which was to cost the Ofulues dearly and, eventually, the Ofulues' proceedings were struck out.

In 2003 the Ofulues issued fresh proceedings to evict Ms Bossert (Mr Bossert having died in the interim). Bossert, in response, claimed that she had obtained title to the freehold of the property by adverse possession based on at least 12 years' uninterrupted possession of the property prior to the proceedings.

The Ofulues responded by stating that Bossert could not obtain title by adverse possession, because the Bosserts had acknowledged the Ofulues' title to the property in both their defence in the earlier proceedings and in the "without prejudice" letter. The Ofulues based their case on the statutory provision that an acknowledgement of the owner's title by a squatter stops time running in the squatter's favour in terms of accumulating the requisite 12 years' adverse possession. The Ofulues, therefore, argued that the Bosserts' acknowledgments meant that Bossert had not been in adverse possession for the requisite period. 

The House of Lords, however, found for Bossert. While the Bosserts' defence in the earlier proceedings did constitute an acknowledgment of the Ofulues' title, that acknowledgment did not continue to operate after the date when the defence was served. Thereafter, time began to run again for adverse possession purposes. 

The Lords decided (by a majority) that the Bosserts' acknowledgment of title in the "without prejudice" letter should not be admissible as a means of defeating Bossert's adverse possession claim. The letter was sent with a view to settle the earlier connected proceedings. There was a public policy basis for preventing such acknowledgments or admissions in "without prejudice" correspondence (designed to encourage the negotiated settlement of disputes), being used against the correspondents. If such acknowledgments could be so used, this could deter parties from using "without prejudice" correspondence to try to negotiate a settlement, and this would not be in the public interest.

The Lords, therefore, did not take account of the Bosserts' earlier acknowledgments and held that Bossert had become the legal owner of the property by virtue of her adverse possession for at least 12 years.
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