[image: image1.png]




Date


The finality of termination

The Message:

The service of a notice to terminate an agreement will immediately terminate its obligations unless the agreement provides otherwise.

The Case:

Akzo Nobel UK Limited v. Arista Tubes Limited [29 January 2010] considered whether the effect of a notice to terminate an agreement could be reversed.

Arista Tubes Limited bought from Akzo Nobel UK Limited the "Plastic Tubes Europe" business carried on at factory premises. The business purchase agreement (BPA) was entered into in December 1998.

Akzo agreed to arrange for a lease of the premises to be assigned to it and for it to then grant underleases of the premises to Arista. The assignment to Akzo and subsequent underleases to Arista could only take place with the consent of the superior landlord. Akzo agreed to use all reasonable endeavours to obtain the consents. While the consents were being obtained, Akzo and Arista were allowed into occupation of the premises, with Arista paying a licence fee directly to the landlord.

The BPA provided that if by 31 December 1999 the consents had not been obtained, then either Arista or Akzo could, by three months' notice in writing to the other, terminate, on the expiry of that notice, the parties' obligations in relation to the premises (but without prejudice to previous breaches), in which event Arista would vacate the premises by the end of the notice period.

Arista remained in occupation pursuant to the licence arrangement for a further eight years, in which time Akzo sought to obtain the consents to the assignment and underleases. Arista then decided that it no longer required the premises and it would vacate at the end of January 2008. It served on Akzo in October 2007 a notice to terminate the parties' obligations relating to the premises under the BPA, the notice period expiring in January 2008.

Due to various problems, the assignment of the lease to Akzo and agreement to grant the consents were not obtained until December 2007. Akzo then called upon Arista to complete the underleases in accordance with its obligations under the BPA. Arista refused to complete on the basis that it was too late for Akzo to require it to take the underleases, since Arista had already terminated the parties' obligations relating to the premises.

Akzo sought the remedy of specific performance to require Arista to take the underleases. Akzo argued that if the lease and consents were obtained during the running of the three months' notice period (which they were), Arista was obliged to take the underleases and the service of the notice had no legal effect until the notice period expired.

Arista contended that the obligation to take the underleases could not arise after service of the notice, because the notice terminated the relevant obligations under the BPA. It was legally impossible for Akzo to disapply the notice by obtaining the consents during the notice period.

The High Court and Court of Appeal both agreed with Arista. One would not normally or reasonably expect that, in the absence of express provisions in the agreement or fresh agreement between the parties, a notice terminating the parties' obligations, once given, could be unilaterally revoked or reversed, or that it has no legal effect on the parties' obligations before the notice expires.

The immediate effect of the giving of Arista's notice was that there was no longer any obligation on Akzo to obtain the consents or on Arista to take the underleases. If it was otherwise, Akzo could nullify Arista's valid notice to terminate by obtaining the consents, which would mean that right down to the very last moment of the three months' notice period, neither side could be sure whether Arista would have to vacate the premises, or be obliged to take the underleases. The Court stated that it would be surprising to say the least, if the uncertainties of such an uncommercial arrangement accurately reflected the parties' commercial intentions.

The language of the BPA did not allow Akzo to reverse the termination of the relevant obligations following the giving of Arista's notice. So Arista did not have to take the underleases.
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