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1. The purpose of this paper is to give an overview of some of the property law traps which may lie in wait for a developer.
  The paper covers the following topics:

1.1. ransom strips;

1.2. access: highways and easements;

1.3. restrictive covenants;

and, where things have gone wrong for the developer:

1.4. escape routes – s 237 Town and Country Planning Act 1990, s 84 Law of Property Act 1925;

1.5. injunctions and damages in lieu.

Ransom strips

2. It is not uncommon for a vendor of potential development land to retain a strip which he hopes will later turn out to be crucial for some future development and which will acquire “ransom” value.

3. Often the strip is retained in the hope that it will block access to the putative development.  In order to maximise the size and value of the potential development land when it is sold, the retained strip tends to be as small as possible.  Consequently in many cases the strip will be a narrow band running along the boundary of the development land, across which (or next to which) various accessways to the development land run.

4. The ordinary rules of land law apply to a ransom strip: it is not a different species of interest in land.

5. Problems for the developer arise when the owner of the ransom strips asserts that the proposed development will interfere with his rights over the strip.  The ransom strip owner may complain of interference with an easement of breach of restrictive covenant (these are dealt with later in this paper), or he may seek to block access to the development land asserting that the developer has no right of way over the strip.  The following paragraphs deal with the latter situation – attempts to block access – to explore the particular issues which can arise in relation to ransom strips.

Location, location, location

6. The precise location and dimensions of the strip could well be crucial in determining the developer’s rights.  For the reasons explained above the strip will often be narrow or oddly shaped.  Painstaking identification of the boundaries is therefore essential and can be a difficult task:

6.1. The starting point will be the title deeds.  The parcels clauses of the relevant conveyances must be studied carefully.  It is a mistake to go straight to the attached plan (if there is one, which often there is not in an older conveyance) and a potentially fatal mistake where the plan is “for identification purposes only”.  As Buckley LJ held:

When a court is required to decide what property passed under a particular conveyance, it must have regard to the conveyance as a whole, including any plan which forms part of it. It is from the conveyance as a whole that the intention must be ascertained. To the extent that the conveyance stipulates that one part of it shall prevail over another part of it in the event of there being any contradiction between them in the ascertainment of the parties’ intention the court must of course give effect to that stipulation. So if the conveyance stipulates that the plan shall not control the description of the parcels, the court must have due regard to that stipulation; but in so far as the plan does not conflict with the parcels, I can see no reason why, because it is described as being ‘for identification only,’ it should not be looked at to assist in understanding the description of the parcels. The process of identification is in fact the process of discovering what land was intended to pass under the conveyance, and that is the precise purpose which the plan is said to serve. Accordingly, so long as the plan does not come into conflict with anything which is explicit in the description of the parcels, the fact that it is said to be ‘for the purposes of identification only’ does not appear to me to exclude it from consideration in solving problems which are left undecided by what is explicit in the description of any parcel.

6.2. On the other hand the plan may be determinative where boundaries are described in the conveyance as being “more particularly delineated on the plan attached hereto” or words to that effect.

6.3. In construing the conveyance the normal rules of construction for such documents apply.  Thus the conveyance must be construed according to the facts as they pertained when the conveyance was made.  This is particularly important in older conveyances where vague words are used such as “the property known as Blackacre in the occupation of Mr X”.  Historical evidence may be relevant.  Various terms of art will regularly crop up in older documents many of which have been subject to judicial interpretation such as “dwelling-house”, “messuage” and “curtilege”.
  These decisions are likely to be of assistance; however in every case the construction of the conveyance will turn on the particular words used and the context.

6.4. In construing the parcels clause the maxim falsa demonstratio may enable the court to dispense with an erroneous part of the description of the land.

6.5. Measurements contained within the conveyance can be an unreliable tool: extrinsic evidence (if admissible under the rules on adducing extrinsic evidence on the construction of a written instrument) may establish that they are erroneous and if the measurement is of area it will not assist in identifying the shape of the land.

6.6. Sometimes land is conveyed by reference to Ordinance Survey map numbers.  It is necessary to establish as a matter of construction which edition was being referred to (the numbers change between the editions).

6.7. The courts are prepared to view plans and maps with caution as it is recognised that lines on maps, which are frequently of an inadequately large scale, may not reflect the true intentions of the parties as collected from the conveyance on proper construction.  This is particularly so where the boundary was in fact pegged out by the parties and inaccurately recorded on a plan for “identification purposes”.

6.8. Registration of title tends not to assist much in the determination of the exact boundaries.  The 1925 land registration legislation deliberately perpetuated the inconclusiveness of boundaries as shown on plans by the “general boundaries” rule.  This was expressed in r 278 Land Registration Rules 1925 as follows:

Except in cases in which it is noted in the property register that the boundaries have been fixed, the filed plan shall be deemed to indicate the general boundaries only.  In such cases the exact line of the boundary will be left undetermined – as, for instance, whether it includes a hedge or wall and ditch, or runs along the centre of a wall or fence, or its inner or outer face, or how far it runs within or beyond it; or whether or not the land registered includes the whole or any portion of an adjoining road or stream.
6.9. Thus the filed plan was not conclusive
 although it could assist the court to determine where the boundary lay.
  The “general boundaries” rule has been maintained by s 60 Land Registration Act 2002 (“LRA 2002”).  There is a procedure under LRA 2002 for exact boundaries to be “determined” by application to the Registrar: see s 60 LRA 2002 and rr 117-118 Land Registration Rules 2002.  The Law Commission has expressed the view that applications for boundaries to be determined should be more common than the little used procedure for “fixing” boundaries under the 1925 legislation.

7. Where the original conveyance(s) are not available or are ambiguous, extrinsic evidence may be admissible.

7.1. This may include evidence as to what other contemporaneous deeds, statutory declarations, other historical maps (Ordinance Survey and tithe maps being the main example), photographs, oral evidence as to user, expert evidence and the physical features of the site itself.  A site survey may reveal the whereabouts of the boundary (e.g. hedges, old walls, distinctive features such as banks and ditches, boundary posts etc.).

7.2. Where the boundary in question demarcates the edge of a ransom strip, it is possible that there will be no obvious physical boundary on the land as the strip was an artificial creation for an economic purpose.  In such a case, where the conveyance is ambiguous evidence of how the boundary was actually pegged out may be relevant and admissible.

7.3. Even if there are boundary features such as hedges and ditches, there may be a question as to whether the boundary is found at the edge or in the middle of the feature.  Here the “hedge and ditch” rule may assist.  It is presumed that where a boundary is marked by a ditch with a hedge behind it, the boundary is the outermost edge of the ditch.
  This presumption may be rebutted by, for example, showing that the ditch was not originally intended to mark the boundary but was for some other purpose such as drainage.

Title to the ransom strip
8. In many cases it will be a straightforward conveyancing matter to work out who owns the ransom strip.  However, where (as will often be the case) the strip and the development land were once in common ownership, there may be scope for the developer to argue that title to the strip was in fact conveyed to him: for, depending on the circumstances, the retention of a narrow and ostensibly useless strip of land by a vendor may be said to run counter to common sense, and hence it should as a matter of construction be held to be included in the conveyance to the developer.

9. For this purpose the presumptions in ss 62-63 Law of Property Act 1925 (“LPA 1925”) may assist.  These provisions contain presumptions whereby it is deemed that conveyances operate to convey land with all its appurtenances and various parts, both corporeal and incorporeal, and all estate, right, title and interest that the vendor has therein.  However these provisions are subject to contrary intention, and the manifest advantages of retaining a ransom strip might well, on the right facts, provide such contrary intention.

10. The developer may also be assisted by the “ad medium filium” rule, where it is rebuttably presumed that a conveyance of land next to a highway carries with it the adjoining soil underlying the highway to its mid-point:

Where a piece of land which adjoins a highway is conveyed by general words, the presumption of law is, that the soil of the highway usque ad medium filum passes by the conveyance, even though reference is made to a plan annexed, the measurement and colouring of which would exclude it.

11. This may sound arcane and of little relevance to a modern commercial property dispute over development land.  However, the case of Commission for New Towns v JJ Gallagher [2002] EWHC 2668 (Ch) is instructive.

12. In that case the developer bought development land to which the only convenient access was from a green lane running along the boundary.  The would-be ransom strip owner claimed to own the narrow strip of land comprising the lane and asserted that the developer had no vehicular rights of access over it, such rights being essential to a successful development of the developer’s land.  The developer claimed that in fact it was the owner of the lane.

13. This aspect of the case turned on the construction of a 1971 conveyance from which the developer’s title derived.  The vendor under that conveyance owned both the development land and the lane.  The question was whether he had sold the development land by itself or whether the conveyance of the development land carried with it the lane.  The plan attached to the conveyance did not include the lane amongst the parcels to be conveyed.  Neuberger J held, applying and extending the ad filium medium rule that it was to be presumed that the 1971 conveyance carried not only half but the whole of the soil under the lane, subject to a contrary intention being established.

14. Neuberger J held that the would-be ransom strip owner failed to rebut the presumption.  The judge had regard to the surrounding circumstances at the time of the conveyance and even admitted evidence of the intentions of the parties at the time of the conveyance.  It is interesting to note for present purposes that Neuberger J rejected as irrelevant the notion that the vendor might have wanted to retain the lane for its ransom value in a future development, as there was no evidence that he had such intention, nor was such a development in contemplation at the time of the conveyance even though it could be said to be foreseeable.

Access: highways and easements
15. Assuming that the ransom strip is (i) located such that it blocks access to the development land and (ii) is vested in the objector, the next question is whether the developer can assert a right of way of some form over the ransom strip.  There are two main possibilities:

15.1. there is a public right of way over the ransom strip;

15.2. there is a private right of way over the ransom strip.

Highways
16. If the developer is confronted with a situation where the ransom strip owner asserts that a path over the strip is a private way which the developer may not use, it is necessary to scrutinise closely the ransom strip owner’s assertion that the way is private.  For the common law rule is “once a highway always a highway”
 and it is possible that a disused and overgrown way, which does not appear at first glance to be a public way, is in fact a highway.  The public cannot release rights once acquired and there is no presumption of extinction from long disuse.
  A highway can only be extinguished by natural causes (such as erosion of the land over which it passes), if it is stopped up pursuant to various statutory provisions,
 or if closing orders have been made extinguishing all ways leading to it.

17. It is beyond the scope of this paper to examine the law of the creation of highways in any detail.  However, the developer’s legal adviser should not overlook the prospect that an allegedly private way is in fact a public highway over which access to the development land can safely be gained.  A brief summary of the main principles relating to the creation of highways is set out in the following paragraphs.

18. There are essentially three ways in which a public right of way may be created:

18.1. by statute;

18.2. by dedication and acceptance;

18.3. by presumption of dedication following long public user (which is really an instance of the previous method of creation).

19. Statute – A large number of highways are created by statute.  Historically this was effected under the Turnpike Acts or the Enclosure Acts.  In such cases it is necessary carefully to ensure that the statutory commissioners who purported to create the highway were properly acting within their statutory powers.  In modern times highways are created under schemes pursuant to the Highways Act 1980 and its statutory forebears.

20. Dedication and acceptance – A road or other way becomes a highway by reason of (i) dedication of the right of passage to the public by the owner of the soil and (ii) acceptance of the dedication, that is, user of the right by the public.  Dedication means that the owner has expressly or by conduct shown that he was willing to allow the public this right of passage.

20.1. Although an intention to dedicate can be inferred, in modern times highways of often expressly dedicated in an agreement or deed between the owner and the local highway authority.  If the highway is adopted by the highway authority it then becomes maintainable at the public expense and the surface of the road vests in the highway authority or the Minister of Transport.

20.2. It is a question of construction of the deed of dedication as to when the dedication takes effect.  In so doing the court will construe the deed like any other legal document.

20.3. Acceptance of the dedication is usually shown by establishing actual use by the public, although acceptance can be established in other ways such as repairs to the highway being made at public expense or by showing that the highway authority (which for this purpose is the representative of the public) accepted the dedication.

21. Presumption of dedication – Dedication and acceptance can be presumed if public user of the way has been for so long and the circumstances are such that the proper inference is that dedication and acceptance have occurred.  This is a species of legal fiction not unlike the lost modern grant in the context of easements.  The user must be as of right without interruption and without force, secrecy or permission (again not unlike the acquisition of easements by prescription
).  At common law there is no minimum period of user.
  There is a statutory presumption of dedication and acceptance after 20 years’ public user: see s 31(1) Highways Act 1980, which provides:

Where a way over any land, other than a way of such a character that use of it by the public could not give rise at common law to any presumption of dedication, has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it.

22. Of course, even if it is established that the way is a public right of way that is not the end of the developer’s problems as in most cases it will be essential to have vehicular rights of access.  Many pathways only allow restricted user such as footpaths, bridleways and restricted byways.  The developer will need to establish that the public have a right of vehicular access.

23. When considering whether there are public rights of access over the ransom strip, the first places to look will be:

23.1. the highway authority’s map of adopted highways kept pursuant to the statutory duty in s 36(6) Highways Act 1980 (although there is no statutory presumption that such roads are in fact highways);

23.2. the county’s definitive map maintained under Part III of the Wildlife and Countryside Act 1981 as amended.  The map is conclusive that a way is a highway to the extent shown on the map,
 but it may still be a highway even if not shown on the map.

24. Further sources include: Ordinance Survey maps and tithe maps; title deeds to surrounding properties may provide evidence of the existence of highways; and as a last resort witness evidence as to public user may assist.

Easements – where the developer has the benefit
25. A developer confronted with access problems over a neighbouring strip of land should also consider whether he has any private right of way over the strip by virtue of an easement.

26. Such easements may be created:

26.1. by express grant or reservation;

26.2. by implied reservation, namely (i) easements of necessity or (ii) intended easements;

26.3. by implied grant, namely (i) easements of necessity, (ii) intended easements, (iii) easements within the rule in Wheeldon v Burrows and (iv) easements impliedly granted by the operation of s 62 LPA 1925;

26.4. by presumed grant or prescription.

27. The creation of easements is a separate topic in itself not covered here.  However, those advising developers confronted with a ransom strip should give particular consideration to whether the development land has the benefit of an easement of way under the implied grant rules.  This may well be the case as ransom strips are often reserved out of the development land upon a conveyance by the owner of the whole plot.  It is possible that the sale of part of the land resulted in the implied grant of an easement, especially where the vendor was using what became the ransom strip to gain access to the rest of the land.

28. The developer might also be able to overcome the ransom strip owner’s attempts to frustrate the development by relying on the principle that a grantor must not derogate from his grant.  The may be applicable where the ransom strip has been reserved by a common vendor out of the development land.  The rule is that a person who sells land, knowing that the purchaser intends to use it for a particular purpose, may not do anything which hampers the use of the purchaser’s land for the purpose both parties contemplated at the time of the transaction.
  This principle is conceptually distinct from the law of easements although in practice the effect is similar in that may confer on the developer rights over the ransom strip (exercisable both as against the grantor and his successors in title
).

Property law fetters on the developer’s use of the development land

29. Leaving aside planning control and environmental law, and various miscellaneous properly law restrictions on an owner’s use of land (such as the Access to Neighbouring Land Act 1992, local land charges and so on), the main restrictions on a freehold owner’s use of land as a matter of the law of real property are:

29.1. easements; and

29.2. restrictive covenants.

30. Owners of property adjoining the development land may have rights over the development land by virtue of easements and restrictive covenants which spell doom for the development.

Easements – where the developer has the burden
31. The creation of easements was touched on briefly above.  A developer purchasing development land must be astute to the risk that the land is subject to the burden of an easement.  A particular danger is posed by easements acquired by presumed grant or prescription.  The usual paper trail which accompanies expressly created easements (and also many impliedly created easements) is not present and the existence of the easement may only be detectable on an inspection of the land.  It is worth remembering the relative ease with which such easements can be acquired.  In summary:

31.1. there must be user as of right, without force, secrecy or permission;

31.2. the user must be by or on behalf of a fee simple owner against a fee simple owner;

31.3. there must be continuous user;

31.4. the user must be for a sufficiently long period:

31.4.1. since time immemorial (at common law – although there is a rebuttable presumption that the user was since time immemorial if more than 20 years’ user is shown);

31.4.2. for more than 20 years (if the doctrine of the lost modern grant is relied on);

31.4.3. for 20 years or 40 years without interruption next before the claim is brought (if the Prescription Act 1832 is relied on – slightly different rules apply depending on whether the 20 or 40 year period is relied on; for easements of light the period is 20 years).

32. Thus a neighbouring owner may acquire very extensive rights over the development land entirely informally.  There is particular danger where the user is invisible (although not secret) such as where an easement of light or an easement for the passage of air is acquired by prescription.

33. A recent example of how a right to light almost prevented a development is provided by Midtown Ltd v City of London Real Property Company Ltd [2005] EWHC 33 (Ch).  The Midtown case concerned an office building on New Fetter Lane, London.  The claimants were the freeholder and its tenant, a firm of solicitors.  The judge accepted that the claimants enjoyed an easement of light to the windows on one side of the office.  The defendant land developer proposed to construct a new building on the other side of the road which would have blocked out much of the light to the windows in question.  The claimants sought an injunction to prevent the development, although in the end the judge awarded damages in lieu of an injunction (see below).

34. Where title to the land is unregistered, the position of purchasers is not helped by the fact that legal easements (such as those acquired by prescription) do not need to be registered.  Equitable easements affecting unregistered land are required to registered as class D(iii) land charges under the Land Charges Act 1972.

35. The position was formerly not much better for purchasers under the LRA 1925 where title to the land was registered:

35.1. Under the LRA 1925, unregistered legal easements (such as those acquired by implied grant/reservation or by prescription
) were overriding interests under s 70(1)(a) and bound purchasers regardless of non-registration, of whether enquiry had been made of occupants and of whether the easement was discoverable.

35.2. Expressly granted or reserved easements had to be registered under LRA 1925 to have effect at law,
 and until registration operated in equity as minor interests.

35.3. However, in a controversial decision it was held that such equitable easements were overriding interests within s 70(1)(a) LRA 1925 so long as they were openly exercised and “enjoyed” with the dominant land by reason of r 258 Land Registration Rules 1925.
  This meant a large class of unregistered equitable easements had overriding effect and bound purchasers.

36. As regards the burden of easements, the position of purchasers is improved under the LRA 2002, which came into force in all material respects on 13 October 2003:

36.1. Expressly granted or reserved easements are void at law if unregistered
 but presumably have effect as equitable easements.

36.2. In contrast to the position under the LRA 1925, equitable easements do not fall within the class of unregistered interests with overriding effect under Sch 3 LRA 2002.  Therefore a purchaser for valuable consideration takes free of unregistered equitable easements.

36.3. Legal easements not required to be registered to have effect at law (such as impliedly granted/reserved easements and easements acquired by prescription) are capable of being overriding interests under Sch 3 para 3 LRA 2002.  Until 13 October 2006 they will automatically have overriding status.

36.4. As from 13 October 2006, the scope of overriding interests is narrowed: a legal easement of the sort referred to in the previous sub-paragraph will not be an overriding interest under Sch 3 para 3 LRA 2002 if at the time of the disposition to the disponee:

36.4.1. it is not within the actual knowledge of the person to whom the disposition is made; and

36.4.2. it would not have been obvious on a reasonably careful inspection of the land over which the easement or profit is exercisable;

but this exception does not apply if the person entitled to the easement proves that it has been exercised in the period of one year ending with the day of the disposition.

36.5. However, easements which were overriding interests under s 70(1)(a) LRA 1925 immediately before 13 October 2003 (when LRA 2002 came into force) are deemed not to be excluded from the list of overriding interests in Sch 3 para 3 LRA 2002.

37. So in broad summary, purchasers are much less likely to fall foul of unregistered or undiscoverable easements under the LRA 2002, but there are plenty of traps to be wary of particularly with regard to overriding interests which had already arisen prior to the coming into force of the 2002 Act.

Restrictive covenants
38. A development can be stopped in its tracks if the development land is subject to the burden of a restrictive covenant.  Such covenants can, for example, prevent the land from being used for certain purposes, limit the number of houses that can be built on the land, or require the owner to obtain the covenantee’s consent to carry out specified activities on the land.

39. The potential “trap” for the developer who purchases development land lies in the transmissibility in equity of the burden of restrictive covenants affecting land.  He may be bound even though he was not the original covenantor.

40. This paper does not aim to summarise the many rules applicable to the transmission of the benefit and burden of restrictive covenants.  By way of reminder it may be helpful to refer to Neuberger J convenient summary of the relevant principles in Stocks v Whitgift Homes:

(1) For a subsequent purchaser of the land subject to the covenant to be bound by the covenant there are three requirements: (a) the covenant must be negative in nature; (b) the covenant must be either (i) for the protection of land retained by the covenantee or (ii) part of a scheme; and (c) the subsequent purchaser must have notice of the covenant.

(2) For a subsequent purchaser of other land to be able to enforce the covenant there are also three requirements: (a) the covenant must, to use the old expression, touch and concern his land., (b) the [benefit of the] covenants must have passed to him by (i) annexation (ii) assignment or (iii) pursuant to a scheme; and (c) there must be no good ground for depriving him of the right to enforce the covenant.
41. Neuberger J’s reference to notice includes protection by registration.  By way of brief summary, the rules as to the protection of restrictive covenants as against successors in title are as follows.

42. Where title to the land is unregistered:

42.1. the equitable doctrine of notice applies to restrictive covenants created before 1 January 1926: bona fide purchasers for value of the legal estate without notice take free;

42.2. for restrictive covenants created on or after 1 January 1926, the burden of the covenant should be registered under the Land Charges Act 1972 as a class D(ii) land charge against the name of the estate owner of the burdened land: an unregistered covenant is void against a purchaser for money or money’s worth of the legal estate.

43. Where title to the land is registered:

43.1. under the LRA 1925 a purchaser for valuable consider took free of a restrictive covenant which was not registered in the Charges Register of the title to the burdened land;

43.2. under the LRA 2002 the purchaser under a registered disposition for valuable consideration takes free of a restrictive covenant which is not the subject of a notice in the register.

44. There is therefore less scope for the unwary purchaser to be bound by a restrictive covenant than an easement: for either the doctrine of notice applies, or there is a requirement for registration and no scope for the covenantee’s interest to be an overriding interest.

Escape routes for the developer
45. If the development land is burdened by easements or restrictive covenants which inhibit the development of the land, the next question for the developer is whether anything can be done to get rid of the burden.  There are important possibilities to which consideration should be given:

45.1. discharge and modification of restrictive covenants under s 84 LPA 1925 by the Lands Tribunal;

45.2. overriding restrictions and other rights affecting land under s 237 Town and Country Planning Act 1990 (“TCPA 1990”).

s 84 LPA 1925
46. Restrictive covenants are not subject to a maximum period of duration.  They can therefore serious impede development of the land, particularly where the character of the neighbourhood changes over the decades and the restrictions on the land become outdated.

47. It is always open for the developer to seek the agreement of all those interested to release the covenant.  This may however be impracticable or impossible to achieve, leaving an application under s 84 as the only realistic option.  Such an application may be made by “any person interested in freehold land” affected by the covenant.

48. Under s 84 the Lands Tribunal has power wholly or partially to discharge or modify any restriction arising under a covenant or otherwise which affects the user of freehold land on being satisfied:

48.1. that by reason of changes in the character of the property or the neighbourhood or other circumstances of the case, the restriction ought to be deemed obsolete;

48.2. that the continued existence of the restriction would impede some reasonable user of the land in circumstances where:

48.2.1. the restriction does not secure any practical benefits of substantial value or advantage to persons entitled to the benefit of it or is contrary to the public interest; and

48.2.2. money will be an adequate compensation for discharge or modification of the restriction;

48.3. that the persons entitled to the benefit of the restriction have expressly or impliedly agreed to the discharge or modification;

48.4. that the proposed discharge or modification will not injure the persons entitled to the benefit of the restriction.

49. Even where the requirements of s 84 are satisfied the Lands Tribunal still has a discretion as to whether to order the discharge or modification.

50. Where an order modifying or discharging the restriction is made, the Lands Tribunal may direct the applicant to pay any person entitled to the benefit of the restriction such sum by way of consideration as is just to award under one of the two following heads:

50.1. either: to make up for any loss or disadvantage suffered by that person in consequence of the discharge or modification;

50.2. or: to make up for any effect which the restriction had, at the time when it was imposed, in reducing the consideration then received for the land affected by it.

51. There are various approaches to calculating the compensation.  The general principle is to compensate loss of amenity.  An obvious approach will be to award compensation by reference to the diminution in value of the respondent’s interest in the land.

52. However, returning to the theme of holding developers to ransom, it is to be noted that an alternative approach is to calculate compensation by reference to the price of a release.  On this basis the compensation will be the fair price for a licence to carry out what is proposed to be done on the burdened land in breach of the restriction (assuming it had not been discharged or modified).  This will involve consideration of (i) the development value of the land and (ii) what proportion of that value would be shared with the respondent as the fair price for the release.  Relevant considerations here include:

52.1. whether the respondent would in fact have obtained the price of a release on this basis;

52.2. what the outcome of the negotiations would be likely to have been;

52.3. comparables – what compensation/licence fees have been paid elsewhere in the neighbourhood for releases or variations of similar covenants.

s 237 TCPA 1990
53. The principal provisions of s 237 TCPA 1990 are as follows:

(1) … the erection, construction or carrying out or maintenance of any building or work on land which has been acquired or appropriated by a local authority for planning purposes (whether done by the local authority or by a person deriving title under them) is authorised by virtue of this section if it is done in accordance with planning permission, notwithstanding that it involves

(a) interference with an interest or right to which this section applies, or  

(b) a breach of a restriction as to the user of land arising by virtue of a contract.

(2) … the interests and rights to which this section applies are any easement, liberty, privilege, right or advantage annexed to land and adversely affecting other land, including any natural right to support.  

54. By s 237(4) and (5) TCPA 1990, compensation is payable in respect of any interference or breach authorised by subsection (1) in accordance with compulsory purchase legislation and in the same manner as compensation for injurious affection.  If the interference or breach is committed by the local authority’s successor in title and he fails to pay the compensation, the local authority becomes liable to pay.

55. Thus s 237 TCPA 1990 allows local authorities – and, importantly, their successors in title who could include a land developer – to override restrictions and other rights affecting the land, if the land was acquired by the local authority for planning purposes and the development is carried out (whether by the local authority or the successor in title) in accordance with planning permission.

56. As explained by Peter Smith J in Midtown Ltd v City of London Real Property Company Ltd,
 the purpose of the section is to facilitate the proper development of land by providing that easements and any other rights, which might prevent such development, are overridden and extinguished subject to a right of compensation.  Under section 237(4) the compensation is assessed as if the rights were compulsorily acquired.  Thus the measure of compensation payable is the diminution in value of the interest affected and not (for example) by reference to a reasonable price that could be extracted for the giving up of the right.
  Thus the ransom element is not recoverable.  The compensation is only payable for acts falling within s 237.

57. The overriding powers in s 237 are surprisingly broad in that they may be used to override property rights not only in the original development but in later – sometimes very much later – developments.
  However it appears that the proposed new development must be related to the planning purposes for which the land was acquired or appropriated.
  The Midtown case was itself a striking example of an (unsuccessful) attempt by a developer to rely on planning purposes pertaining when its local authority predecessor in title had acquired the land almost 50 years ago.  The developer sought to argue that it was entitled to override rights of light on the basis of the authorisation in s 237.  The developer’s argument failed however because the proposed development was insufficiently linked to the original planning purpose, which involved regeneration following war damage (and which purpose was satisfied by the early 1960s).

Injunctions and damages in lieu
58. If, however, the development land is burdened by easements or restrictive covenants, and the restrictions cannot be discharged, modified or overridden, the developer may find himself exposed to claims for interference with such rights if the development proceeds.  The relevant causes of action include:

58.1. claims in trespass: where the developer encroaches on neighbouring land or uses it for access, or where there is excessive user of an easement (such as where a right of way on foot is used for vehicular access);

58.2. claims in private nuisance: where there is interference with an easement or where, for example, development works interfere with enjoyment of neighbouring land;

58.3. claims to enforce restrictive covenants: the parties are the original covenantor and covenantee the claim will be a common law claim for breach of contract; but where a claim is made against the covenantor’s successor in title the claim is necessarily in equity.

59. For all of these claims damages and injunctions are potential remedies.  Damages are a remedy as of right for common law claims such as trespass, breach of contract and nuisance (although the damages may be nominal if there is no loss).  Injunctions are always a discretionary remedy.  Where a restrictive covenant is enforced in equity, damages will be a discretionary remedy (as in this situation the claim is wholly equitable in nature).

60. For a developer, a key question will be whether damages or an injunction will be the remedy awarded.  It may well be the case that damages – if they are awarded on a compensatory basis to remedy losses suffered by neighbouring property owners – will be much less than the gain to be made by pursuing the development, and therefore worth paying.  But a perpetual injunction could destroy the development value of the land for good.

61. On the other hand, the court may award a pecuniary remedy which will deprive him of his gain from the development.  In such a case, even though no injunction is granted, the development effectively becomes pointless as the developer will be required to disgorge all of the financial gain he makes.

Injunctions
62. The following paragraphs are concerned with perpetual (or final) injunctions, which may be mandatory or prohibitory.  Different principles apply to the grant of interim injunctions, the aim of which is to hold the balance fairly at the interlocutory stage in litigation until the parties’ rights have been determined.

63. The claimant must establish:

63.1. a present need for the grant of an injunction, either because a wrong will commence or continue, or because the consequences of a past interference are such that the defendant should be required to carry out precautionary or remedial works;

63.2. that damages are not an adequate remedy – if damages are adequate to compensate the claimant then this provides a ground for the Court to refuse to grant injunctive relief.

64. If damages are an adequate remedy, no injunction will be granted.  Accordingly injunctions are most unlikely to be granted for a past wrong which is not likely to be repeated as in Perlman v Rayden [2004] EWHC 2192 (Ch) (injunction refused).

65. But where the interference is ongoing, and it is likely that the defendant’s wrongdoing will be repeated, an injunction is much more likely to be granted.  The claimant faces future interference with his rights.  Damages will not be an adequate remedy because no remedy can be awarded at common law for a cause of action that has not yet accrued.

66. In particular if the defendant only has to pay financial compensation for his future interference with the claimant’s rights, he will have effectively compulsorily “bought” those rights from the claimant with the sanction of the court.  The courts are naturally reluctant to allow this to happen.

67. Thus a cynical wrongdoer, who has calculated that it is worth paying damages in order to secure even greater gains, may find the court particularly sympathetic to the claimant’s claim for injunctive relief.  Indeed, deliberate wrongdoing – such as where a developer carries on with a development even once the claimant has informed him that it is infringing his rights – is not only grounds for an injunction but grounds for a mandatory injunction to require the developer to pull down what he wrongly built.

68. In particular where an easement has been disturbed, then unless there are special circumstances, the claimant is entitled as of course to an injunction to prevent the recurrence of that violation.
  The same applies to trespass.
  Otherwise the court would effectively be depriving the claimant of his real property rights.

69. Naturally, general equitable defences apply to claims for injunctions and other equitable relief: laches, acquiescence, lack of clean hands.  Further the court in its discretion may refuse an injunction where it would interfere with the rights of innocent third parties or the order would be in vain (e.g. because it is impossible to put the wrong right).

Damages in lieu of an injunction
70. However, the court does have a power to order damages in lieu of, or in addition to, an injunction.  By s 50 Supreme Court Act 1981:

Where the Court of Appeal or the High Court has jurisdiction to entertain an application for an injunction or specific performance, it may award damages in addition to, or in substitution for, an injunction or specific performance.

71. The county court has the same power by virtue of s 38 County Courts Act 1984.

72. In Shelfer v City of London Electric Lighting Co [1895] 1 Ch D 287 AL Smith LJ held that it was “a good working rule” that damages in lieu of an injunction may be given:

72.1. 
if the injury to the claimant’s legal rights is small;

72.2. 
it is one which is capable of being estimated in money; 


72.3. 
it is one which can be adequately compensated by a small money payment;

72.4. 
the case is one in which it would be oppressive to the defendant to grant an injunction.

73. The “good working rule” was approved by the Court of Appeal in Jaggard v Sawyer [1995] 1 WLR 269.

74. Relevant factors to take into account when deciding whether to award damages in lieu of an injunction include the following:

74.1. whether the claimant has suffered substantial damage or not – if not, damages are more likely: e.g. Midtown Limited v City of London Real Property Limited [2005] EWHC 33 (Ch) where the claimants were not likely to suffer any present loss due to the interference with their right of light;

74.2. whether the claimant has a non-pecuniary interest in preventing interference with his right or whether he was willing to be bought off (in which case damages are more likely): e.g. Morris v Redland Brick [1967] 1 WLR 967;

74.3. whether there is any impact on the public interest: e.g. Miller v Jackson [1977] QB 966;

74.4. whether an injunction would be an instrument of oppression: e.g. Bracewell v Appleby [1975] Ch 408, where the defendant’s house would have become inaccessible if an injunction had been granted.

Assessment of damages in lieu of an injunction
75. In contrast to common law damages, damages in lieu of an injunction can compensate future loss which will result from the refusal to grant an injunction.

76. Essentially the court must assess the market value of the claimant’s rights of which will be deprived.  This entails finding the reasonable sum for the purchase of the rights in question but having regard to the level of profit made by the defendant as a result of the infringement.

77. To arrive at this notional purchase price it is necessary to consider what would have happened had the parties freely negotiated a purchase price for the claimant’s rights.  This hypothetical negotiation is to be treated as taking place prior to the unlawful development starting (i.e. before the claimant would have been able to hold the defendant to ransom by threatening to waste all of the defendant’s work to date).  Detailed guidelines were provided in AMEC v Jury’s Hotel Management [2001] 1 EGLR 81.
  The hypothetical negotiation is to be assumed to be:

77.1. between a willing seller and willing buyer who are seeking to agree a proper price, not a ransom;

77.2. on the basis that each party would put forward their best points;

77.3. on the basis that the price is to be a split of the profit gained by the hypothetical buyer from the acquisition of the rights, although that gain would not have been obvious and would have been the subject of debate;

77.4. the negotiating parties are assumed to know all such things as real people in their position would have been able to discover; and 

77.5. such that “the deal has to feel right”.

78. Further guidance was provided in Harris v Wynne [2005] EWHC 151 (Ch):

78.1. Damages should be awarded in such a sum as the Claimants might reasonably have demanded as a quid pro quo for relaxing the covenant had the Defendants applied to them for relaxation. The assessment assumes a hypothetical negotiation on the basis that each party is willing to agree a proper and not a ransom price. The proper price will have regard to the amount of profit which will predictably result to the person bound by the covenant as a consequence of its release.

78.2. The correct date for assessing damages is normally the date before the building works in question are started.

78.3. In a suitable case damages may be measured by the benefit gained by the wrongdoer from breach, that is to say on a restitutionary rather than compensatory basis: see especially Attorney-General v Blake [2001] 1 AC 268. Awards of this kind will be made when they are “the just response to a breach of contract”: ibid at 284F.

79. As to this last point, the possibility of a restitutionary claim may be a matter of serious concern to a developer.  He could be required to give up the profits made from his development if gained them by interfering with others’ rights, especially if they have suffered little loss and their rights were deliberately flouted (maybe precisely because the developer cynically reckoned that their compensatory damages claims would not add up to much).  Certainly in Midtown, cited above, the judge adverted to the possibility that damages in lieu of an injunction would be assessed on the basis that the defendants would have to share their profits with the claimants.

Edward Sawyer
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� I.e. this paper considers issues arising under the law of real property rather than other legal issues affecting developers such as planning control, compulsory purchase and environmental law.  It is beyond the scope of this paper to give detailed treatment to the property law topics covered; the aim is to identify possible problems so that the developer’s adviser can be alert to them.
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