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Liability for the past
R (on the application of National Grid Gas plc, previously Transco plc) v The Environment Agency [17 May 2006] High Court
The Message:
A utility company was found liable for contamination caused by its statutory predecessor over fifty years earlier.
The Case:
From the early nineteenth century until the early 1970s, the commercial production of coal gas generated harmful residues that were often disposed of on site and were capable of leading to contamination. Even though sites were remediated, potentially hazardous substances often remained.
The case concerned contaminated land at Bawtry, Doncaster, on which a gas works formerly stood, but which was subsequently developed for housing and now consists of eleven residential properties.

The land was originally purchased by the Bawtry and District Gas Company in 1912 and a gas works was probably operational from 1915. Following nationalisation of the gas industry in 1948, the site was owned by East Midlands Gas Board. Gas production ceased shortly after nationalisation. Subsequently, the site was developed for residential property. In 2001, one of the residents discovered a pit filled with a tar-like substance in his back garden, which proved to be coal tar, a by-product of the gas making process.

Investigations by the Environment Agency concluded that the land was contaminated. Contamination of the soil presented a "significant possibility of significant harm" to humans who might come into contact with or ingest or inhale the material or might drink polluted water. The Environment Agency drew up a remediation notice stating what remediation actions were considered appropriate to tackle the contamination. The estimated cost of those actions was considered to be in the range of £400,000 to £700,000.

The Environment Agency had to consider who should be liable for the contamination. Who might be regarded as the "Class A person", that is the person who caused or knowingly permitted the substances, which caused the contamination, to be there? The Environment Agency concluded that Transco plc, as successor to the property, rights and liabilities of the pre-nationalisation gas company, was an "appropriate person" under environmental legislation to be liable for the contamination caused over fifty years ago.
The effect of the Environment Agency's decision was to make Transco liable for a proportion of the cost of remediating the contamination. Transco challenged that decision on the basis that the contamination was caused by Transco's predecessor and not by Transco itself, and also the liability under the current statutory regime would not have existed at the time of the contamination or the transfer of liabilities between the gas companies.

The issues in this case are of considerable general importance in that they equally affect many sites contaminated by utility companies or undertakers which have subsequently been statutorily reorganised.

The Court held that Transco should be liable for contamination caused by its statutory predecessor. Where assets, rights and liabilities were transferred under a clear chain of statutory provisions ensuring continuity from the original polluter to Transco, Transco should be liable. It stepped into the shoes of its statutory predecessor not only in terms of current actual liabilities but also in respect of liabilities that would come into being in the future in respect of past activities of the predecessor.
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