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1. It is still too soon for the new provisions of the Land Registration Act 2002 relating to the law of adverse possession to have produced any interesting caselaw. This talk therefore highlights some points under the old law, which will remain relevant for a few more years to come.

(1) Infringement of the owner’s rights under Article 1 of the First Protocol to the ECHR

2. A recent decision at first instance has held that the law of adverse possession, in relation to registered land, is incompatible with the owner’s rights under Article 1 of the First Protocol (right to peaceful enjoyment of possessions): Beaulane Properties Ltd v Palmer (Nicholas Strauss QC, Ch Div 23/03/05).

3. The decision seems bold, but the analysis and reasoning are compelling. The decision is confined to cases of registered land, and can only apply where the 12 year period of adverse possession was not complete until after the Human Rights Act 1998 came into force on 2 October 2000. (The House of Lords’ decision in Wilson v First County Trust Ltd [2003] UKHL 40, [2004] 1 AC 816 decides that the HRA 98 does not have retrospective effect such that rights which had “accrued” before it came into force are unaffected by its provisions.)

4. In order to understand the decision, it is necessary to remember that, before about 1977, the orthodox view was that the trespasser’s possession of the land had to be “adverse” to the rights of the true owner, such that an owner could not lose his title by inadvertence. The trespasser’s occupation had to be inconsistent with the owner’s enjoyment of the land and the purpose for which he intended to use it. If the owner had no current use for the land, occupation and use of it by another could not be adverse to his enjoyment and time would not begin to run against him. This approach began in 1879 with the decision in Leigh v Jack (1879) Ex D 264 and found its high point in Wallace Cayton Bay Holiday Camp Ltd v Shell-Mex [1975] QB 94, with its fiction of implied consent from the owner in cases where he had no current use for the land.

5. This approach was challenged in 1977 by Slade J in Powell v MacFarlane [1977] 38 P&CR 452 and was finally nailed in Buckinghamshire CC v Moran [1990] Ch 623 and J A Pye (Oxford) Ltd  v Graham [2003] 1 AC 419: all that is needed is actual physical possession of the land and an intention to possess the land; it is not necessary to show that the possession was inconsistent with the use to which the true owner currently intended to put the land.

6. In Beaulane, the occupier’s claim would have succeeded on ordinary principles: he had been in possession for 12 years with the requisite intention to possess. However, the 12 years ended after the HRA 1998 came into force, and the registered owner argued that the relevant statutory provisions (ie section 75 of the Land Registration Act 1925 and sections 15 and 17 of the Limitation Act 1980) contravened his rights under Article 1 of the First Protocol, in that they amounted to a deprivation of his property, without compensation, and there was no public interest justification for this infringement. That argument succeeded.

7. The judge held that the owner’s Article 1 rights were engaged. The legislation provided not merely a system of limitation involving a bar on access to court (which would itself involve consideration of Article 6 rights), but provided for the extinction of the owner’s title (or rather, the transfer of the registered title to the trespasser). In the context of registered land, where ownership derives from and is based on registration, there was no scope for an argument that the owner’s rights were always delimited and defined by the possibility contained in the legislation that his title would be extinguished in the event of 12 years’ possession by another. In other words, it could not be said that the owner’s rights were always subject to this limitation contained in the legislation. In rejecting this argument, the judge followed Pennycook v Shaws EAL Ltd [2004] EWCA Civ 1000, [2004] Ch 296 (which concerned a tenant’s loss of his claim to a new business tenancy under the 1954 Act because of his failure to serve counter-notice in time) and Wilson (which concerned a lender’s loss of its contractual rights to repayment of a loan because of non-compliance with the statutory formalities required by the Consumer Credit Act 1974. The judge held that where a property right is acquired which is subject to a law with the potential for depriving the owner of that right, Article 1 is engaged if and when that law takes effect and the right is negated.

8. By contrast, the same reasoning would not apply to unregistered land. In unregistered land, title is based on possession, not registration. Maintaining possession of the land is therefore central to the ability to prove title to it. Indeed, as the Law Commission has stated in a consultation document prior to the enactment of the Land Registration Act 2002: “Title to unregistered land is relative and depends ultimately on possession. The person best entitled to the land is the person with the best right to possession of it”. Hence, in relation to unregistered land, there is a far stronger argument for saying that the law of adverse possession delimits the owner’s rights and does not deprive him of them, such that Article 1 is not engaged at all.

9. Having decided that Article 1 was engaged, the judge then went on to consider whether the deprivation of the owner’s title was justified on public interest grounds. He held that it was not. He observed that the law of adverse possession did not apply at all to the original system of land registration first introduced, until the decision in Leigh v Jack in 1879 effectively reintroduced it. The 1925 legislation worked unfairly against the owner, in that it contained no safeguards against the loss of title through mere inadvertence or oversight (at least once the correct approach to the nature of possession needed to establish a claim was clarified after 1977). The 1925 legislation has now been recognised as acting unfairly and a new system introduced under the Land Registration Act 2002. In effect, the 1925 legislation justifies and legitimises theft of land. A common justification for limitation laws is that they prevent the litigation of stale claims. However, that does not apply to adverse possession claims: the owner is trying to assert his continuing right to the land and to uphold registration of his title. There is also no question of facilitating conveyancing: in relation to registered land the register is definitive and there is no need to go behind it to establish good title. Again, one can see that a different result might arise in relation to unregistered land. In short, the judge concluded that there was no public interest in upholding the operation of the relevant legislation, so no balancing exercise was required (ie balancing the infringement of the owner’s rights with the public interest).

10. The judge then applied the interpretative obligation in section 3 of the HRA 1998 and declared that s.75 of the Land Registration Act 1925 should only be applied to a trespasser who establishes “adverse possession” in accordance with the caselaw at the time of the enactment of the legislation in 1925, ie who can show that his possession was “adverse” to the interests of the true owner in the post 1879 sense of being inconsistent with the use and enjoyment of the land currently made by the owner. This would preclude any claim where the owner had merely acted inadvertently. This achieved the desired result in the Beualane case and was a possible interpretation of s.75.

11. The result in Beaulane is in line with the approach behind the Land Registration Act 2002. An owner cannot lose title inadvertently, because of the requirement that the trespasser serve notice before a claim to possessory title can be made. If the owner disputes that claim, the trespasser can only establish title on certain identified grounds, which do have a basis in considerations of public interest and do not undermine the conclusive nature of registration of title.

12. Note that a judgment is awaited from the ECHR in the Pye case. The ECHR declared the companies’ application admissible in June 2004 (indicating that it passed a threshold merits test of not being manifestly ill-founded and raising serious issues of fact and law under the convention), but has not yet produced a judgment. That case of course also concerns the old legislation relating to adverse possession (ie prior to the Land Registration Act 2002) and amounts to a frontal assault on the legislation, seeking a declaration that it is incompatible with Article 1 of the First Protocol. 

(2) When can the owner’s consent be implied?

13. Time will not begin to run in favour of the occupier if his occupation is with the consent of the owner. That consent may be express or implied. There have been some recent cases in which the concept of implied consent has been considered.

14. It is well established that where a person enters or remains on land pending negotiations for the acquisition of an interest in the land, he does so under an implied licence from the owner.

15. Two recent decisions have emphasised this:

· Bath & North Somerset District Council v Nicholson (unreported, 22 February 2002, Ch Div). The case concerned a squatter who, having taken possession, entered into negotiations with the council for the grant of a lease. There was no express grant of a licence, nor any express permission given to Mr Nicholson to remain in occupation while the negotiations continued. After 17 years of desultory negotiations, the council took proceedings for possession. The judge held that the council tacitly gave permission for his occupation to continue during the pendency of the negotiations for a lease –that was sufficient to defeat the claim.

· Colin Dawson Windows Ltd v King’s Lynn & West Norfolk District Council & Howard [2005] EWCA Civ 09. The case concerned the site of a house which was demolished in 1958 and used as part of a car park. Mrs. Howard had paper title to the site, but the judge held that the car park owner has acquired possessory title by adverse possession. The Court of Appeal allowed an appeal, applying the Nicholson case and finding that the negotiations between the parties for the sale of the site to the car park operator carried the implication that the company was being permitted to remain on the land pending completion of the negotiations.

· Batsford Estates (1983) Company Ltd v Taylor [2005] EWCA Civ 489 is another recent example of the court being prepared to imply consent to occupy in the context of unfruitful negotiations for a lease and service of a notice to quit.
(3) How long does consensual possession continue and when does it become adverse?

16. Where consent at the time of taking possession can be proved, it can also be argued that the occupation continues by virtue of that consent (and hence is not adverse possession sufficient to found a claim to possessory title) until the consent is withdrawn or otherwise terminated:

· Trustees of Grantham Christian Fellowship v The Scout Association Trust Corporation [2005] EWHC 209 Ch. The case concerned a dispute between church trustees as paper owners of a freehold site and a scout group, who owned an adjacent site, on which it had built a scout hut. In 1959, the church gave permission for the scouts to use its land, provided it kept the grass cut and kept the site tidy. In 1994, the church asserted its title to the land, but the scout group obtained registration with possessory title. The Land Registry decided that the scouts had been using the land with the church’s permission until 1985, but that thereafter their possession was adverse, because there use of the land went beyond merely cutting the grass and keeping it tidy, such that there was a “repudiation” of the original consent. The church appealed successfully. The judge held that the acts done after 1985 (fencing, planting trees) did not go beyond the original consent, but even if they were inconsistent with the original permission it did not follow that the permission came to an end. The permission could not have been unilaterally “repudiated” – repudiation required acceptance by the other party to the contract that it was at an end. In the absence of any indication that the church had withdrawn its consent, that consent continued until withdrawn and the possession never became adverse.

17. It is unclear quite how far this approach of regarding consent as continuing until withdrawn can be taken, particularly in the context of unsuccessful negotiations for a lease or other grant of an interest to occupy the land. The cases set out above suggest that consent will be implied during the currency of the negotiations: they do not go so far as to say that the consent will continue once the negotiations have broken down. However, it may be possible, in an appropriate case, to argue that the consent to occupy which arises during the negotiations continues until withdrawn, ie that the stagnancy of the negotiations will not bring the consent to an end such that the occupation becomes adverse.

18. It is important to be clear about whose consent has been given to the occupation: if the owner transfers the land to a third party, that will normally bring to an end any consent he may have given to an occupier, so that the occupation then becomes adverse to the new owner: see M S Terunnanse v W P Terunnanse [1968] AC 1086 and Ashburn Anstalt v Arnold [1989] Ch 1. However, if the occupiers are unaware of the transfer and continue to believe that their occupation of the land is by consent of the owner, there is a strong argument for saying that they will lack the necessary intention to possess the land to the exclusion of all, including the owner (ie the animus possidendi). Clowes Developments (UK) Ltd v Walters [2005] EWHC 669 (Ch) was just such a case. The case concerned farmland. An express licence to occupy was granted to the occupiers’ mother. That terminated when the owner transferred the land to a related company. The judge considered a number of arguments, including an argument that possession was with the implied consent of the new owner, but the basis of his decision to order possession was that the occupiers lacked the necessary intention to possess the land, because they thought their occupation was by virtue of the consent granted to their mother.

19. Although the consent of a person who is not the owner of the land (including a former owner) will not normally prevent the possession being adverse, unless it can be shown that the person giving consent was doing so as the agent of, or with the consent of, the true owner:

· Sze To Chun Keung v Kung Kwok Wai David [1997] 1 WLR 1232
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