Re-entering residential property

R Pirabakaran –v- N Patel and Another [26 May 2006] Supreme Court of Judicature

The Message:  Landlords will have to bring court proceedings in order to re-enter a property where a tenant resides even if part is used for business purposes.

The Case:  This case concerned a lease of a shop with residential accommodation above in Osterley, Middlesex. As a result of the tenant being late with his rent payments, the landlords purported to exercise their right of re-entry by having bailiffs change the locks of the shop. Whilst the tenant remained excluded from the shop, he remained resident in the flat above, which had a separate entrance.

The landlords subsequently issued a claim against the tenant for an order for possession of the flat on the basis that by their earlier re-entry of the shop, the lease of both the shop and flat had been forfeited or brought to an end.

The tenant was then charged with committing criminal damage to the property and it was a condition of his bail that he should not return to the flat. The landlords changed the locks of the separate entrance to the flat.

The tenant issued a claim against the landlords for an injunction that the landlords should be restrained from excluding the tenant from either the shop or the flat. The basis for the claim was that the landlord's earlier re-entry of the shop was unlawful because of the Protection from Eviction Act 1977.

The Act provides that where any premises are let as a dwelling on a lease which is subject to a right of re-entry, it is not lawful to enforce that right without court proceedings where somebody lawfully resides in the premises or part of them.

So the issue for the Court was to decide whether the landlord's re-entry of the shop without court proceedings was lawful where the tenant was in residence of another part of the property let by the tenant's lease.

The Court held that the landlords' entry was not lawful. The 1977 Act applies not only to property let for residential purposes alone, but also to property let for mixed residential and business purposes. The same considerations should apply in both situations. A residing tenant should not be at risk of returning home to discover that, unbeknown to him, he and his family have been locked out and are homeless. The court should determine before any eviction, particularly in relation to a home, whether the landlord is entitled to evict the tenant. 

Also of relevance was the issue of the landlords' right of entry interfering with the tenant's right to respect for his private life and home under the European Convention on Human Rights. The Court held that allowing a landlord to re-enter premises let for mixed residential and business use without first having brought court proceedings would be incompatible with such rights under the Convention.
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