TRANSACTION SET ASIDE FOR LACK OF AUTHORITY

The Message: It is essential to establish that a company has the necessary authority to enter into a transaction, especially if there is a possible conflict of interest.

The Case: In Wrexham Association Football Club –v-Crucialmove Limited (14/03/2006) the Court of Appeal was asked by Crucialmove to set aside  the trial Judge’s decision that it had not acted in good faith and, accordingly, was not entitled to retain ownership of the freehold of the Club’s ground.

The Club has had financial difficulties for some time and was placed in administration in December 2004. It plays at the Racecourse Ground in Wrexham where it was the tenant pursuant to a lease of 125 years from 1998. It had paid £750,000 for the lease and, as no real rent was payable under it, this was the Club’s most important asset.

In 2002, a Mr Guterman and a Mr Hamilton, who are both property developers, entered into a joint venture which included a project to relocate the Club to another ground and redevelop the Racecourse Ground for commercial retail purposes. They saw this as a valuable investment opportunity but, to achieve this, they needed to obtain control of the Club and ownership of the Ground.

Control of the Club was obtained by Mr Hamilton’s company purchasing a majority shareholding. Negotiations were then pursued to purchase the freehold from the brewery that owned it.  All negotiations were conducted in the name of the Club as the brewery was not prepared to sell the freehold to any other party. Mr Guterman was by then a Director, and the Chairman, of the Club and he dealt with the purchase. A price of £300,000 was agreed for the freehold and completion took place in June 2002 with Crucialmove funding the purchase on the basis that the Club would hold the freehold on trust for it. The same solicitors acted for the Club and Crucialmove. 

A month later, the Club transferred the freehold to Crucialmove who held it on trust for Mr Hamilton. In 2004, following the payment by Crucialmove of a debt of £300,000 owed by the Club to the Inland Revenue, the Club entered into a new Lease which contained a landlord’s break clause exercisable on 12 months notice. On 21 July 2004, Crucialmove served notice to terminate the Lease on 30 July 2005 and this prompted the administrators of the Club to challenge its right to do so and to seek a declaration that the Club was entitled to the freehold, having been wrongfully deprived of the right to acquire it for itself.

The Judge had granted the declaration as he considered this to be a clear case of conflict of interest. As a Director, Mr Guterman owed duties to the Club not to profit from his position and to avoid conflict with his personal interests. He could only act if full disclosure of all relevant circumstances had been  made to the Board of the Club and his actions approved by the Board. This had not happened. Furthermore, the Judge held that Mr Hamilton could not hold the Club to the transaction as he was well aware of Mr Guterman’s conflict of interest and that no proper authorisation had ever been obtained from the Board.

The Court of Appeal agreed entirely with the Judge. It accepted that Mr Hamilton had advanced substantial sums to the Club and that the Lease provided for some substantial compensation to be paid to the Club so that it would share in the benefit of the redevelopment. However, it held that the right to buy the freehold was a profitable opportunity that had belonged to the Club even though it was not in a financial position itself to fund any redevelopment. Given what he knew, Mr Hamilton should have ensured that full disclosure had been made to the Board and the transaction approved by it and, as he had not, he could not claim that he had acted in good faith..

Accordingly, the Court of Appeal confirmed that the Club is entitled to ownership of the freehold and Crucialmove is only entitled to a Charge thereon in respect of the sums it has expended in relation to the property.
