ENFORCEMENT OF COVENANTS
LN Sugarman –v- GR Porter and Others [8 March 2006] High Court

The Message:
A number of property owners were unable to enforce a covenant preventing their neighbour from carrying out building work.

The Case:
Lucille Sugarman was the freehold owner of land in Brighton. She wished to demolish the building on her land and construct 8 self-contained apartments. A number of owners and tenants of neighbouring property objected to the works. The basis for their objection was that Sugarman was bound by an obligation affecting her property, which restricted what she could do with the property.

The obligation was contained in a conveyance of Sugarman's property to a previous owner, which dated from the 1950s. The crucial words of the conveyance provided that "the Purchaser, for the benefit and protection of the Vendor's adjoining property or any part remaining unsold and any part of such property hereafter expressly sold with the benefit of this covenant, hereby covenants with the Vendor that the Purchaser will…" erect no building whatsoever on the property other than a detached private dwelling house. 

Sugarman's proposals did not comply with that obligation but Sugarman argued that the people trying to enforce the obligation against her were not entitled to do so. The basis for her argument lay in the crucial words of the conveyance just quoted.

Sugarman contended that the only person entitled to enforce the obligation against her property was the owner of the "Vendor's adjoining property" at the time the property was conveyed to Sugarman's predecessor in the 1950s. If the owner sold the adjoining property, the buyer from the owner would no longer have the benefit of the obligation and would not be able to enforce it against Sugarman's property, unless he took an express assignment of the obligation.

None of the people who wished to enforce the obligation against Sugarman's property were owners of the "Vendor's adjoining property" at the time of the conveyance and none of them took an express assignment of the obligation. Sugarman, therefore, sought a declaration from the Court that the people seeking to enforce the obligation against her were not entitled to do so.

The High Court agreed with Sugarman and granted her the declaration. The Court considered the Court of Appeal decision in Crest Nicholson –v- McAllister [Details of Property Week piece] from 2004 and took from that case the principle that where a covenant is expressed to be for the benefit of land if it remains unsold, the effect of that wording is to "annex" the covenant to that land but only for the period that it remains unsold. Therefore, on the sale of the land, the covenant is no longer annexed and will only pass to the buyer of the land if there is an express assignment of the covenant.

In this case, the obligations in the conveyance were intended to be for the benefit of the owner of property adjoining Sugarman's property at the time of the conveyance but not successor owners. If the owner sold the adjoining property, the benefit would not pass to the buyer unless it was expressly assigned.

Since the benefit was not expressly assigned to the people seeking to enforce the obligations against Sugarman, they were not entitled to enforce them and were, therefore, unable to prevent Sugarman carrying out her works.
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