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Introduction
1. This paper summarises the key principles relating to the assessment of damages for breach by tenants of covenants to repair at the end of the term of a lease. During the talk I will focus in more detail upon certain issues, namely recovery for loss of rent, and costs and fees, the operation of section 18 of the Landlord and Tenant Act 1927 and damages for breach of obligations not covered by section 18. 

2. This paper does not deal with the question of claiming damages for breach of a repair covenant during the term. During the term a claim for damages is rarely the best remedy due to:

a. the application of the Leasehold Property (Repairs) Act 1938, 
b. the fact that damages during the term are limited at common law to the diminution in the value of the reversion (which may be hard to prove): Crewe Services and Investment Corporation v Silk [1998] 2 EGLR 1, and 
c. such a claim does not have the effect of getting the work done. 
Forfeiture or carrying out the works pursuant to a so-called “Jervis v Harris” clause is likely to be more useful.  
3. However, once the term has been terminated a claim for damages is the only remedy at the Landlord’s disposal. 

4. The amount recoverable on such a claim is governed by:

a. the application of the common law principles for the assessment of damages for breach of a covenant to repair;

b. subject to the application of section 18(1) which limits, and in some cases extinguishes, the amount otherwise recoverable. 

Measure of damages at common law  

5. The ordinary measure of damages at common law for breach of a covenant to leave the property in repair at the end of a lease is the cost of putting the property in the state in which it ought to have been left, giving appropriate credit for betterment, plus any foreseeable consequential loss, most usually loss of rent: Joyner v Weeks [1891] 2 QB 31.
Cost of the works

6. Determining the cost of the works will be a matter either for expert evidence or, where the works have subsequently been carried out, to be ascertained by reference to the actual cost of the work done. The questions to be asked are:
a. what were the works the Tenant should have done in order to perform its obligations;

b. what is the reasonable and proper cost of those works.

7. There may be more than one way of carrying out the work. For these purposes the measure of damages will be governed by reference to the method of work that the tenant would have chosen – usually the less expensive method: Ultraworth Limited v General Accident Fire & Life Assurance Co Limited [2000] 2 EGLR 115. Of course, if the lesser method does not amount to full performance of the covenant this will not apply.
VAT

8. VAT is recoverable either where the Landlord has already done the work and paid VAT or where there is a real possibility that he will do so in the future, and he is in either case not able to reclaim the VAT as input tax. Three questions must be asked:
a. is the Landlord VAT registered?

b. has the Landlord elected to charge VAT on the rent for the premises?

c. does the Landlord intend to carry out the works?

9. If the Landlord is registered for VAT, and he waives the exemption on the premises he can recover any VAT inputs in full on work carried out to the premises. Therefore he will not be able to recover VAT as part of his damages because it is not ultimately a loss borne by him.

10. If the Landlord is registered for VAT but he has elected not to charge VAT on the premises in question, or is altogether unregistered for VAT, he will be unable to reclaim some or all of the VAT paid by him on work to the premises. Such amount of the VAT paid by him that he cannot reclaim is a loss recoverable as part of his damages.
11. If VAT is to be awarded on the damages the Court will need to be persuaded that there is a least a real likelihood of the Landlord actually undertaking the work, if there is no real prospect of the Landlord actually doing the work, the VAT is not likely to be a cost incurred and is irrecoverable: Elite Investments Limited v TA Bainbridge (Silencers) Limited (No 2) [1987] 2 EGLR 50.

Fees and Costs

12. The cost of the works recoverable as damages will include any professional fees and costs reasonably incurred in:

a. obtaining advice on the extent of the works, carrying out any necessary testing and exploratory procedures;
b. preparing specifications for the works; and
c. supervising the works. 
13.  Such costs will be recoverable in so far as they are reasonable in amount. 
14. However, damages will not extend to:

a. the costs of ascertaining whether and if so to what extent the Tenant has breached the obligation to repair: these are costs incurred in determining whether there is a breach and not in consequence of it. It will be important to distinguish carefully between these costs and any incurred in ascertaining the extent of the necessary works under 12 a. above.

b. The costs of compiling and serving a Schedule of Dilapidations and complying with the Protocol: such costs are not treated as caused by the breach but the fetter placed upon the Landlord’s right to claim imposed by the legislature.
see Skinners v Knight [1891] 2 QB 542; Commercial Union Life Assurance Co Limited v Label Ink Limited [2001] L&TR 29. 

15. But these costs may be recoverable by other means. 
16. First, they may be recoverable pursuant to an express covenant in the Lease obliging the Tenant to pay costs incurred in enforcing the Landlord’s remedies. 
a. There are a variety of different provisions found in modern leases that may be relevant. They must be construed carefully. 
b. The common provision which obliges a Tenant to pay sums incurred by a landlord in contemplation of proceedings under s146 of the Law of Property Act is of limited assistance in this context. It will not cover costs incurred in preparing to bring an action for damages as opposed to forfeiture, though it will probably enable recovery of the cost of a Schedule of Dilapidations served with a section 146 notice. And any attempt to obtain the benefit of such a covenant by serving the Schedule with a section 146 notice close to the expiry of the term is unlikely to be effective – the covenant will be construed as applying only to bona fide attempts to pursue forfeiture.
c. Although ultimately it is a question of construction of the lease in each case, the Court is likely to imply a term to the effect that fees and costs recoverable pursuant to an express covenant must be reasonable and proper in amount. 

17. Second, under the CPR the Court has power to make an award of costs including costs incurred before proceedings have begun: CPR 44.3(6)(d). There is no reason why this should not extend, for example, to the costs of complying with the Protocol. 

18. The costs of litigation are recoverable on normal principles dependent upon the order of the Court. Under the CPR the courts are encouraged to adopt an issues based approach to the assessment of costs. In the context of a dilapidations claim, it should be borne in mind that the issues of diminution in the value of the Landlord’s reversion and the cost of repairs are separate, though linked, issues for the purposes of assessing liability for costs: Johnsey Estates (1990) Limited v Secretary of State for the Environment [2001] 2 EGLR 128.    

Loss of Rent
19.  The most common head of consequential loss is loss of rent. The Landlord is entitled to recover loss of rent for the period reasonably necessary for carrying out the works of repair required to put the premises back in repair. 
20. The period reasonably necessary to carry out the work is a question of fact in each case. The period includes the time necessary to prepare specifications; put out, receive and assess tenders to carry out the works; select and negotiate terms with a contractor; and complete and sign off the works. But in an appropriate case the Landlord may be expected to take preparatory steps prior to the expiry of the term, for example where it is clear to the Landlord well before expiry that the outgoing tenant will not carry out the works: Drummond v S&U Stores Limited [1981] 1 EGLR 42.
21. However, a claim for loss of rent is dependent upon the Landlord being able to prove that he will actually suffer such a loss of rent as a result of the disrepair in question and not merely in consequence of the state of the market for the property in question. 
22. The fact that the premises have been re-let will not extinguish or limit a claim for loss of rent provided the Landlord can prove that in order to secure the new lease he had to agree a rent reduction or a rent-free period in recognition of the disrepair (usually whilst the incoming tenant spends the money on carrying out the works himself). Whilst it is strong evidence, the actual rent free period agreed is not necessarily conclusive as to the loss of rent properly suffered. The evidence may show that another incoming tenant could have been found willing to let the premises for a lesser reduction or none at all. If so the Landlord may have failed to that extent to reasonably mitigate his loss.
23. But, if the premises could not have been re-let even in full repair either at all or without a rent-free period, then no sum will be recoverable for loss of rent. This may arise simply because the market for property of the type in question is sluggish or because the only available incoming tenant would be likely to need to carry out extensive refurbishment work regardless of the state of repair, for example because changing market conditions mean the premises are no longer marketable for their existing purpose or use. 
24. Other consequential losses that may be recoverable include service charges, insurance premiums, and void rates payable due to vacancy. 
The cap under section 18(1)

25. Section 18(1) contains two limbs which fall to be approached separately. They are as follows:

First limb -  
Damages for a breach of a covenant or agreement to keep or put premises in repair during the currency of a lease, or to leave or put premises in repair at the termination of a lease, whether such covenant or agreement is expressed or implied, and whether general or specific, shall in no case exceed the amount (if any) by which the value of the reversion (whether immediate or not) in the premises is diminished owing to the breach of such covenant or agreement as aforesaid; 
Second limb -

and in particular no damage shall be recovered for a breach of any such covenant or agreement to leave or put premises in repair at the termination of a lease, if it is shown that the premises, in whatever state of repair they might be, would at or shortly after the termination of the tenancy have been or be pulled down, or such structural alterations made therein as would render valueless the repairs covered by the covenant or agreement.

The application of the first limb of section 18(1)
26. The first limb of section 18(1) imposes a limit upon the amount of damages recoverable by the application of an objective criterion namely the amount by which the Landlord’s reversion has diminished in value owing to the breach of the covenant to repair. However, it does not otherwise alter the measure of damages. So if the cost of repair is less than the diminution in value of his reversion, the Landlord will only recover the cost of repair: Johnsey Estates. 

27.  The following points are important to bear in mind concerning the application of the first limb:
a. Section 18(1) applies only to those obligations in a lease which on a proper interpretation are covenants “to keep or put premises in repair during the currency of a lease, or to leave or put premises in repair at the termination of a lease”. This may well not include all the covenants commonly included in a Schedule of Dilapidations, such as covenants to decorate, covenants to reinstate alterations, or covenants to remove fixtures (none of which are covered). The covenant or covenants in question must be carefully construed. Most covenants to repair or to yield up include several separate and distinct obligations, not all of which are necessarily within the scope of section 18(1). 

b. The limitation imposed by section 18(1) applies to all the damages ordinarily flowing from the breach of a relevant obligation, not just the cost of the works themselves. So the limitation applies to among other things, VAT, costs and fees, and loss of rent, none of which in practice will be recoverable save to the extent they are reflected in the diminution in the value of the Landlord’s reversion. 

c. The relevant value is the value of the Landlord’s interest (be it freehold or leasehold) as at the date of termination of the lease in question but subject to any sub-tenancies or other interests binding upon him. Consequently the terms of any business sub-tenancies will be highly material. On the one hand, if the sub-tenancies impose onerous obligations on the Landlord a purchaser would have to expect to be liable for the disrepair. But on the other, if there are sitting sub-tenants with obligations to repair the damage to the reversion will be much less.
d. It follows from the date of the relevant value that events subsequent to the termination of the Lease are irrelevant. For example, an arrangement with a new tenant who is prepared to carry out the works cannot affect the Landlord’s measure of loss (though clearly it may point the way to the degree of diminution in value to the reversion): Haviland v Long [1952] 2 QB 80.   

e. The expert valuer must identify two values for the Landlord’s reversionary interest:

i. the value assuming the premises were in the state they would have been had the Tenant performed all his obligations

ii. the value in their current state and condition.        

f. It does not follow that the damage to the reversion is nil simply because no buyer could be found for the premises in question at the date of expiry of the lease. The premises may still have a value and the process of ascertaining the diminution in value must still be gone through: Craven (Builders) Limited v Secretary of State for Health [2000] 1 EGLR 128. 
g. But the diminution in the value of the reversion caused by the disrepair may be drastically reduced or extinguished where the nature of the premises and / or the available market for them is such that they would be purchased either for redevelopment or refurbishment. This may be because the purchaser would not carry any of the repairs out or would ignore their value, or he would refurbish the building but thereby limit or extinguish the benefit from the repairs: Ultraworth and Firle Investments Limited v Datapoint International Limited [2000] EWHC 105. This is the proper analysis in a case where some but not all of the repairs will in practice be rendered unnecessary. In such a case the second limb does not apply (see 32 e. below) and the overlap will be reflected, if at all, in the level of the cap under limb 1. 

28. It is well established that where the Landlord has done or intends to do the work, the cost of carrying out the work is prima facie evidence of the diminution in the value of the Landlord’s reversion. This principle applies whether the work is to be done by the Landlord himself or by an incoming tenant. As a matter of general principle, this is likely to be subject to the proviso that it is objectively reasonable that the work done or intended to be done should be carried out by the Landlord:  Crewe Services and Investment Corporation v Silk [1998] 2 EGLR 1.  

29. However, this is only a prima facie measure of the diminution, and the Tenant may adduce evidence to demonstrate that the diminution in the value of the Landlord’s reversion is nonetheless smaller than the amount actually spent by the Landlord on the works of repair.
30. Conversely, in a case where the Landlord has not done the works and has no intention of doing them, their cost may give little indication of the diminution in the value of the reversion, though, equally it does not follow that the loss is merely nominal: Shortlands Investments Limited v Cargill Plc [1995] 1 EGLR 51. 

31. A closely related issue is the incidence of the burden of proof in section 18 cases which depends upon whether the Landlord has done or intends to do the work, or not. In the former case the burden of proving the diminution is smaller that the cost of works is on the Tenant. In the latter the Landlord bears the burden: Mason v TotalFinaElf UK Limited [2003] 3 EGLR 91.  

The application of the second limb of section 18(1)

32. The second limb of section 18(1) has the effect, in those cases where it can be shown that the premises will be pulled down or structurally altered, of extinguishing altogether the Landlord’s claim for damages. 
a. The second limb uses a subjective test based upon the actual intention of the Landlord. 
b. The relevant date for determining that intention is the date of termination of the Lease. This has the consequence that it is the Landlord’s intention on that date that matters. If subsequently the Landlord decides not to pull down the premises, damages will not be extinguished under the second limb provided he intended to pull them down at the date the Lease ended: Keats v Graham [1960] 1 WLR 30.

c. The intention that must be shown is an intention to “at or shortly after the date of termination” – what is “shortly after” is a question of fact in each case: it is likely to require consideration of the time required to prepare for the demolition or alterations, and the benefit that could be had from undertaking repairs in the meantime.

d. The intention must be a settled intention coupled with a reasonable prospect of being able to bring about the intended work: Firle v Datapoint.  This is similar to the test of intention under section 30(1)(f) and (g) of the Landlord and Tenant Act 1954.

e. Anything less than structural alterations rendering the repairs valueless is insufficient to trigger the second limb. Structural alterations rendering most of the repairs valueless would not be sufficient: Firle v Datapoint.

f. The demolition or structural alterations must be shown to be intended regardless of the state of repair of the premises – this is the effect of the words “in whatever state of repair they would be”. If the premises would not be demolished were they in repair, the Landlord should recover damages in the usual way subject to the cap applicable under the first limb.
g. The burden of proof in showing that the second limb of section 18(1) applies to extinguish a claim for damages is upon the Tenant: P&O Property Holdings Limited v Secretary of State for the Environment [2000] 1 PLSCS 37.

Claims outside the section 18 cap

33. If, on a proper interpretation, a given obligation owed by a tenant is not an obligation to put, keep or leave the premises in repair, then section 18(1) will not apply and the usual common law principles will govern the claim. It should be remembered that, as a matter of ordinary principle, damages for breach of contract will not be measured by reference to the cost of cure as opposed to diminution in value where the cost of the cure is unreasonable or disproportionate: Ruxley Electronics and Construction Limited v Forsyth [1996] AC 344.
Covenants not to alter or to reinstate alterations 

34. It is quite common in a Schedule of Dilapidations to find claims for the cost of reinstating alterations made by the Tenant. These obligations are not obligations to repair and fall outside the scope of section 18(1).
a. It is important to have careful regard to the covenants in the lease concerning alterations and their reinstatement. Breach of a covenant against alterations is a once and for all breach for which time will usually run from the date the alteration was made – and will expire 6 years after the alteration is made. A claim is time-barred after that time.

b. Many leases contain an obligation to reinstate alterations, either upon notice from the Landlord or automatically upon yielding up. If the covenant requires the Landlord to serve notice requiring reinstatement, he must serve that notice a sufficient time before the expiry of the term to enable the Tenant to comply.

c. In any event once the term has expired the Tenant cannot be required to reinstate alterations. This is a common mistake in Schedules of Dilapidations served after the end of the term which often demand reinstatement when it is outside the Tenant’s power to reinstate.

d. In accordance with general principle, the measure of damage will be the cost of reinstatement, unless it is unreasonable for the Landlord to carry out the reinstatement in which case a diminution in value measure will apply. If the evidence shows the landlord has not intention of carrying out the work the diminution in value measure is likely to apply regardless of reasonableness. An appropriate sum for loss of rent may also be recoverable on the facts. 
Covenant to remove fixtures 

35. Covenants to remove fixtures put in place by the Tenant are, for present purposes, similar to covenants to reinstate alterations. The may require the giving of notice or they may not. 
a. It is important in the first instance between to distinguish between fixture and chattels. It will be necessary to apply the usual annexation test. Fixtures form part of the premises. Chattels do not. Chattels should always be removed by the Tenant, otherwise he is in breach of the covenant to yield up the premises with vacant possession and can be liable in damages. The Landlord should take care of any chattels remaining (he may be a bailee of them) but he can charge the Tenant the cost of removing them.

b. And it is important too to distinguish between the Tenant’s rights of removal and an obligation to remove. The Tenant has a right, prior to expiry of the term, to remove “Tenant’s fixtures” ie. essentially those fixtures attached by the Tenant affixed with the intention of their being removed and capable of being removed without losing their essential character and unduly harming the fabric of the premises. Once the term has expired the right of removal is lost. 

c. Any fixtures not removed form part of the premises and so are usually subject to the Tenant’s repair obligations (though not invariably so – see Simmons v Dresden [2004] EWHC 933 (TCC) for a case where no obligation to repair unremoved fixtures was found to arise. Absent an obligation to remove them, the Landlord’s only claim will be for disrepair to the fixtures remaining at the premises. 

d. This is a different question from whether the Tenant is obliged to remove the “Tenant’s fixtures”. This obligation will arise where on a proper interpretation of the Lease there is an obligation to remove them. There may be an express obligation to remove “Tenant’s fixtures”. In some cases an express obligation is construed from a covenant to yield up the premises excluding “Tenant’s fixtures”, though this is likely to be rare: Shortlands v Cargill. Or an obligation may be implied. Of course, the fixture may be a breach of the covenant against alterations and give rise to a claim under that head too. 
e. But where there is no obligation to remove fixtures, and the Tenant does not choose to remove them, then, provided there is no disrepair to the fixtures, their presence is unlikely to be actionable: Commercial Union v Label Ink.

f. As with breach of the covenant to reinstate, the measure of damages will depend upon the reasonableness of removal and the Landlord’s intentions.  
Covenant to decorate or to clean
36. Covenants to decorate or to clean are not covenants to repair and fall outside the scope of section 18(1). Damages for their breach are recoverable on application of the ordinary principles already outlined.

37. However, it is important to distinguish between decoration and cleaning required to be carried out by the covenant of repair, and decoration and cleaning in the pure sense. For example, the covenant to repair is likely to require the Tenant to decorate when the decorations fall below the contemplated standard regardless of whether there is a separate covenant to decorate at certain periodic intervals. It will also require such decoration as is needed following the carrying out of repairs by the Tenant.  Such decoration is covered by section 18(1). 
38. To the extent that a dilapidations claim includes both sums for breach of the repair covenants and sums claimed for breaches of obligations falling outside section 18(1), it is important to treat the loss recoverable separately because the cap under the first limb will apply to the former but not to the latter.
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