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G and J Worrall –v- I Topp [31 July 2007] High Court

The Message:
A surveyor's decision on a boundary dispute was upheld despite procedural failings because those failings caused no unfairness.
The Case:
The Worralls and Mr Topp were neighbours in Amersham. Their properties shared an accessway.  The Worralls owned the accessway but Topp's property had the benefit of a right of way over the accessway. Unfortunately, this led to the parties falling out. The dispute related to several issues.  The Worralls claimed that Topp and a number of his visitors had parked vehicles on the accessway thereby obstructing the accessway. They also claimed that Topp's garage had not been built exclusively on Topp's land.

In response, Topp claimed to be entitled to park his car on the accessway. He also maintained that his garage was built entirely within the boundary of his property. If his garage was partly on land owned by the Worralls, he argued that their rights to that land had long since disappeared.

The Worralls and Topp could not resolve their differences and the Worralls issued proceedings against Topp, which were settled on terms set out in a consent order of the court. As part of the settlement, it was ordered that the issue as to the position of the boundary between the Worralls' and Topp's land should be determined by an independent expert surveyor and the procedures for the determination were set out. The Worralls acknowledged, however, that the garage had been occupied exclusively by Topp for more than 12 years, thereby entitling him to the freehold interest in the garage and the land on which it stood.

A surveyor was appointed to make a determination on the boundary issue. He was provided with over 200 pages of documents by the parties and agreed to inspect and measure the boundary. All of the documents supplied to the surveyor by one party were copied to the other except for one email from Topp's solicitor, which had certain plans attached.
The surveyor issued a determination in Topp's favour that the front of Topp's garage formed part of the boundary. The Worralls objected to the surveyor's determination on the basis that it was procedurally unfair. They argued that the surveyor in making his decision had relied on the attachments to Topp's solicitor's email which had not been copied to the Worralls, depriving them of an opportunity to comment on the attachments.

Following a letter from the Worralls' solicitors seeking clarification on the surveyor's determination, the surveyor revised his opinion without consulting the Worralls or Topp. This determination went against Topp and he issued proceedings seeking a declaration that the surveyor's original decision was binding and he had no power to revise it. 

The Worralls responded by arguing that the original decision was unfair because the surveyor took into account information gleaned from documents on which they had no opportunity to comment.
The county court held that the surveyor had no power to revise his original decision which had to stand and the Worralls appealed to the High Court reiterating that the original decision was procedurally unfair.

The High Court found for Topp. The failure to copy the attachments to the Worralls, whilst most unfortunate, was not a serious lapse and had no effect on the decision making process. The Court refused to set aside the surveyor's original determination which found in Topp's favour.
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