RAVENGATE-V-HORIZON HOUSING (19/12/07)
Dilapidations Claim limited to costs that would survive redevelopment
The Message:   Damages for breach of a tenant's repairing covenant will be limited where premises are ripe for redevelopment.

The Case: A Landlord sought to appeal against a decision that its claim for damages for dilapidations at the end of a lease should not be based on the costs of all the repairs but only upon those that would survive a redevelopment of the premises (Ravengate Estates Ltd-v- Horizon Housing Group (19/12/2007)).

Ravengate owns a building at 225 Streatham High Road, London, SW16 which comprises a night club, a post office and 6 flats. The 6 flats were let to Horizon under a Lease that expired in June 2002. The flats and common parts were left in 2002 in some serious disrepair and Ravengate served a Schedule of Dilapidations in 2003 in which they quantified the cost of all the works required at around £300,000.
However, Ravengate did not carry out these works,. In October 2003, it applied for planning permission to redevelop the flats and build additional flats above, creating 14 flats in total. Planning permission was granted in March 2004 but the redevelopment did not proceed as Ravengate claimed that the costings they obtained for the works made it uneconomic to proceed.
Pursuant to Section 18 (1) of the Landlord and Tenant Act 1927, damages for breach of a repairing covenant are limited to the diminution in value caused by the disrepair. Where premises are going to be demolished or completely redeveloped, no damages at all are recoverable. In determining the extent of the diminution in value, the Court takes into account the amount by which a purchaser of the property at the lease expiry date would reduce the price it was willing to pay because of the disrepair.
Horizon argued that any purchaser of the flats would see the potential for redevelopment and would not, therefore, be concerned by the actual state of disrepair of the flats. Horizon accepted there would be some diminution in value in relation to certain items of disrepair to the common parts that would not be superseded by the redevelopment but argued that the costs of these works would only be £33,000.

In response, Ravengate argued that the premises were worth more undeveloped because of the high costs of any redevelopment and that a purchaser would, therefore, take full account of the total cost of the works required to the existing flats. 

At first instance, the Judge agreed with Horizon and he only awarded £50,000 for diminution in value, based upon the cost of the repair works that would survive a redevelopment. He found that Ravengate was intending to redevelop and were waiting for a "dilapidations payout" from Horizon before proceeding. He accepted the evidence of Horizon's expert valuer that any purchaser would be likely to redevelop because of the extra letting income that would be generated.
Ravengate challenged the Judge's findings on the basis that an analysis of the figures put forward by Horizon's expert showed that the costs of a redevelopment were so high that a purchaser intending to redevelop would pay less than a purchaser who did not. 

However, the Court of Appeal agreed with the Judge. It held that Horizon's expert was saying that it made sense to redevelop because the increased rental return justified the expense. It noted that Ravengate had not carried out the repairs and had clearly contemplated redevelopment and, in fact, had now started works in this respect. It considered that any purchaser would not have sought a reduction in relation to much of the disrepair as most of these works would be made redundant by any redevelopment.
Accordingly, the Appeal was dismissed as the Judge was correct in finding that the correct measure of damages was not the total cost of the repairs but only those that would survive a redevelopment of the premises.
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