BOSS HOLDINGS LIMITED-V-GROSVENOR WEST END PROPERTIES-ENFRANCHISEMENT IN HOUSE OF LORDS AGAIN.
The Message: Changes made to legislation can have unexpected consequences.

The Case: The House of Lords has had to decide whether a property which has not been occupied for some time as a residence is still a house  (Boss Holdings Limited-v-Grosvenor West End Properties (30 January 2008)).

Under the Leasehold Reform Act 1967, a residential tenant in occupation of a house was given the right to acquire on fair terms either the freehold or an extended lease. A house is defined under the Act as including any building designed or adapted for living in and reasonably so called.

Pursuant to the Commonhold and Leasehold Reform Act 2002, the residence test in the Act was abolished, save in a few exceptional cases. This has left it open for commercial tenants to claim the benefit of the 1967 Act in relation to properties that were originally designed as a house or have been adapted for that use at some stage. 
The Appellant, Boss, is the tenant of a 6 storey property at 21 Upper Grosvenor Street, London, W1 pursuant to a Lease granted for 87 ½ years from 1946. Pursuant to a notice served in 2003, it sought to acquire the freehold from the Grosvenor Estate. 

The property was built as a house in the 18th century and was used for this purpose until 1942. It was then occupied by the Free French Government in Exile and, after the second world war, the lower 3 floors were used by a dress making company and the upper floors continued in residential use.
The property has now been empty for some considerable time. Any residential use ceased some years ago and the residential upper floors have been virtually stripped back to their outer skin. Accordingly, the property was not occupiable as a house when the notice was served in 2003.

The Estate disputed that Boss had any rights under the 1967 Act on the basis that the property was no longer a house as it was not fit for residential occupation. It succeeded in this respect both at first instance and in the Court of Appeal.

However, the House of Lords took a quite different view. They held that the correct test was a historic one and it was immaterial whether the property was still capable of residential occupation. It simply had had to have been either originally designed as a house or subsequently adapted for residential purposes.

The House noted that, if there was a requirement that the property could be physically lived in, this would cause uncertainty and there would have been no need for the residence condition to begin with. It held that, as no amendments had been made by the 2002 Act to the definition of "a house" in the 1967 Act, it cannot have been intended that the definition was to be construed differently because of the abolition of the residence requirement.
Given that the property had been designed in 1737 for living in, that it had been occupied as a residence for most of the time since then, and that the original construction had not been substantially altered, the House of Lords held it was a house. In fact, without deciding the point, it was suggested that later adaption of the property for another use would not matter anyway as the definition of a house  was  satisfied simply if the property was originally designed as a house.

This Judgment is likely to have a very substantial effect. It now makes it clear that leasehold properties that are no longer habitable as a residence, and are not occupied solely for commercial purposes,  may still qualify for enfranchisement under the 1967 Act. Many commercial tenants will now want to seek to acquire their freeholds on beneficial terms so they can increase and/or fully exploit the value of their properties.
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