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GUARANTORS HELD LIABLE
Liability Revisited
The Message: 

Former tenants of a City office building were held liable for substantial rents following the bankruptcy of an American law firm.
The Case: 

In The Prudential Assurance Company Ltd –v– D Ayres and C Grew [7 February 2008], Prudential sought to enforce a guarantee of rental obligations against American lawyers.

Prudential had a lease of an office building in the City of London, of which it sublet part to two partners in the American law firm of Brobeck Hale & Dorr International ("Brobeck"). Under the sublease, Prudential's consent was required to an assignment of the sublease and Prudential could require the outgoing tenant to guarantee that its assignee would perform the tenant's obligations in the sublease, such a guarantee being known as an "authorised guarantee agreement" or AGA.

Brobeck assigned the sublease to another firm of American lawyers, Altheimer & Gray. Altheimer made it clear that it wanted to take the assignment in the name of the partnership with no recourse against the personal assets of the individual partners. Prudential and Brobeck were willing to accept those demands.
A licence to assign was completed under which Altheimer was obliged to Prudential to pay the rents under the sublease. Brobeck under the AGA guaranteed to Prudential that Altheimer would perform its obligations in the sublease and if it did not, Brobeck would perform the obligations and indemnify Prudential against any loss or damage it suffered.

Importantly, Prudential and Altheimer also entered into a deed supplemental to the sublease, which provided that Prudential's recovery from Altheimer or "any previous tenant" for any breach would be limited to the assets of the Altheimer partnership and would not extend to the personal assets of individual partners.

Altheimer's affairs did not prosper and in 2003 the firm went into Chapter 11 bankruptcy in the United States. Altheimer's liquidator disclaimed its lease and Prudential was owed rent and other sums under the lease totalling about £1.5 million excluding interest.

Prudential claimed the outstanding sums from Brobeck under the AGA provided to Prudential. Brobeck argued that the effect of the supplemental deed between Prudential and Altheimer, in its reference to "any previous tenant", prevented Prudential from recovering from Brobeck any more than Prudential could recover from Altheimer.

Although Brobeck was not party to the supplemental deed, they argued that they could take advantage of it because of the Contracts (Rights of Third Parties) Act 1999. This Act potentially allows a third party to benefit from the provisions of a document to which he is not party where the document confers a benefit on the third party.

The Court of Appeal had to decide whether Brobeck could benefit from the Act to limit their liability to Prudential.

The Court held that they could not. Even though the ordinary meaning of the supplemental deed might suggest that Brobeck could benefit from it, there was no evidence to suggest that the parties to the transaction contemplated that the deed would affect the relationship between Prudential and Brobeck. In fact, the guarantee from Brobeck expressly provided that their liability should not be affected by any transaction between Prudential and Altheimer.
The Court found it very difficult to accept that Prudential and Altheimer had intended to limit Brobeck's liability where there had been no express reference to Brobeck in the supplemental deed and Brobeck were not party to the deed. The deed appeared to have been incorrectly drafted and did not affect Brobeck's liability under the AGA. The deed conferred no benefit on Brobeck and, as a result, they could not rely on the 1999 Act to take advantage of it to limit their liability. Prudential, therefore, succeeded in its claim against Brobeck.
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