COMMISSION PAYABLE THOUGH AGENT NOT CAUSE OF TRANSACTION
The County Homesearch (Thames & Chilterns) Ltd-v-David Cowham 
(31 January 2008)
The Message: Commission may be payable to Estate Agents even when they play no part in the sale or purchase of a property.
The Case: The Court of Appeal has considered whether an Estate Agent is entitled to commission when it was not the effective cause of the transaction.

An Estate Agent usually has to be the effective cause of a sale pr purchase in order to be entitled to recover commission.  However, in recent times, Estate Agents have worded their terms and conditions in ways to seek to entitle them to commission even if they are not the effective cause.  

In this case, Mr Cowham was looking to buy a house in Hertfordshire with his wife and he decided to use the services of County Homesearch to find a property.  Their terms and conditions provided that their buying agent's commission would be payable if they had introduced the property to Mr Cowham.

In July 2005, County Homesearch provided Mr Cowham with a list of possible properties for consideration and these included a property called Hunter's Moon.  At the time, the Cowhams were not interested in this property and, despite being reminded on several occasions about it by County Homesearch, it made no impression upon Mr Cowham. He only became interested in it at a later stage when a planning consultant advising him in connection with the proposed purchase of another property suggested that Hunter's Moon might be more suitable.

Through the services of the planning consultant, Mr Cowham viewed Hunter's Moon and then negotiated its purchase for £2.3 million in January 2006.  It was only after the purchase was completed that he informed County Homesearch about it and, when County Homesearch claimed their fee of £44,000 , this was disputed upon the basis that they had played no part whatsoever in relation to the actual purchase.

At first instance, the Judge held that County Homesearch were not the effective cause of the purchase but that they had introduced Hunter's Moon. As a result, commission was payable unless there was an implied term that they also had to be the effective cause of the transaction.  The Judge held there was no implied term as this would be inconsistent with the terms and conditions that had been agreed and there was no justification anyway to imply such a term where the agent was acting for a purchaser .
The Court of Appeal considered whether there was any difference between the legal position that relates to entitlement to commission by a selling agent on the one hand and a buying agent on the other.  So far as selling agents are concerned, it is normal to imply a term that the agent has to be an effective cause of the sale because this serves to prevent a seller being liable to pay commission to more than one agent. However, the Court held that the same rationale does not apply to buying agents as purchasers normally only instruct one agent to find them a property and there  was no real risk that commission would be payable to more than one agent.
In any event, the Court also agreed with the Judge that the terms of the contract were inconsistent with any term being implied to the effect that County Homesearch had to do more than simply introduce a property.  The contract made it clear that commission would be payable even if County Homesearch did not actually make the initial introduction itself.  They were deemed to have made the introduction if details were, for example, received by their client from any other firm of Estate Agents with whom County Homersearch had regular contact.  Accordingly, it was clear that there was absolutely no requirement that they had to be the effective cause of the transaction as there were circumstances when commission would be due even where they had not even made the introduction.

The Court therefore concluded that the terms of the contract were clear and that County Homesearch were entitled to commission.  This case illustrates how important it is for both vendors and purchasers to consider and/or obtain legal advice in connection with their contract with their Estate Agents as, otherwise, they may end up paying commission in circumstances when they could have negotiated otherwise.

