                         ARIBISALA –V- ST JAMES’ HOMES- FORFEITURE OF DEPOSIT
The Message: A purchaser should not exchange contracts unless it is fully satisfied that it will have the necessary funds to complete.
The Case: The High Court has, once again, confirmed that a purchaser will ordinarily lose its deposit if it fails to complete the purchase of a property on time (Chief Ajibola Anthony Aribisala v St. James' Homes (Grosvenor Dock) Limited (14 March 2008)).
The purchaser, the Chief, is a Nigerian lawyer and businessman.  In 2006, he contracted to purchase a penthouse and a studio flat at St James' Development at Grosvenor Water Side, London SW1.  The total purchase price payable was £2.16million.

Unfortunately, notwithstanding having paid a deposit of £216,000, the Chief was unable to complete the acquisition of either property due to difficulties in arranging the necessary financing and St. James' forfeited the deposit and then resold the properties at a significant profit. 
Under S.49(2) of the Law of Property Act 1925, the Court has the discretion to order the return of a deposit if it thinks fit and the Chief claimed that, in all the circumstances, he should be able to recover the deposit.  In particular, he sought to rely upon the fact that the vendor made a profit from reselling the properties of some £366,000 and that he had made considerable efforts to try to obtain the necessary funding and had not been familiar with English conveyancing practice and fully aware of the risks of losing his deposit.  He also sought to rely on the fact that the deposit was a significant amount in itself.

However, once again, the Court emphasised that a deposit will only be repayable in exceptional circumstances.  The fact that a vendor manages to resell a property for a significant profit is not, in itself, sufficient ground to prevent the vendor from also keeping the deposit.  A deposit is paid in the first place to show that the purchaser is committed to proceeding and it should not normally be returnable because the purchase is unable to proceed.
The Court also noted that the deposit paid was at the standard rate of 10% of the price and, in any event, the Chief is not a man of limited means and the deposit did not amount to a significant proportion of his assets.  The Court considered that the Chief knew of the need to raise the necessary finance so as to be able to proceed by the completion date and that he ran the risk of losing his deposit if he did not do so. 

The Court was also unmoved by the Chief's claims that his failure to complete was down to the fault of his proposed lenders.  The Court did not accept the evidence in this respect. 

Of particular interest to vendors, the Court held that it was in order for St James’ to have played hardball once the Chief had failed to complete.  In the absence of any convincing proposal from a purchaser for completion within a short timescale on terms at least as advantageous as those originally agreed, the Court did not consider that a vendor has any obligation whatsoever to deal further with a purchaser in default.

The Court felt there was nothing to take this case out of the ordinary run of cases where a purchaser fails to complete and, accordingly, St James’ was entitled to retain the deposit notwithstanding the fact it had already made a very significant profit and it was the Chief who was significantly out of pocket.
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