The Message: Estate Agents may need to re-write their standard conditions of appointment. 

The Case:  The Court of Appeal has considered whether the standard terms used by estate agents do entitle them to commission even when they were not an effective cause of the sale of a property (Foxtons Limited-v-Bicknell) (23 April 2008). 

In 2004, Mrs Bicknell instructed Foxtons to sell her house in Twickenham. They were appointed as sole agents until July 2005. Their terms of appointment provided for payment of commission at 2.25% if contracts were exchanged with a purchaser introduced by them during the period of their sole agency.

These terms are almost entirely identical to the proposed wording for sole agency contracts contained in the Estate Agents (Provision of Information) Regulations 1991.  They are therefore in a form very commonly used in the industry. 
In June 2005, Foxtons introduced the property to a Mr Low who was looking for a property for his former wife. He loved the house but Mrs Low did not and Foxtons had no further contact with them after July 2005. However, Mrs Low eventually bought the property for £1.1 million in January 2006, having been re-introduced to the property by other agents, Hamptons International.    
When Foxtons learnt of the sale, they sought their commission notwithstanding that Mrs Bicknell had already paid commission at 2.25% to Hamptons International.  Foxtons claimed they had introduced the purchaser to begin with and that was sufficient to entitle them to 2.25% of the sale price, being £24,750. The trial Judge agreed that Foxtons’ terms did not require them to have been responsible for the sale proceeding and she held that they had been an effective cause of the sale anyway.

The Court of Appeal approached the case in a slightly different way to the Judge. Rather than deciding whether or not Foxtons were entitled to commission even if they were not a cause of the sale, it concentrated on the meaning of the word “purchaser” in their standard terms. Did purchaser, as Foxtons claimed, cover any person they introduced who bought the property at any future time, or was it limited to a person who bought the property as a direct result of an introduction by Foxtons? 
The Court noted that, to prevent more than one commission being payable, it was normal to imply into estate agency contracts a term that the agent had to be the effective cause of the sale. Given that the contract was on Foxtons’ standard terms, it was incumbent upon them to make it very clear to their customers if there was any risk of 2 commissions being payable. 

The Court also took account of the fact that, even when a seller had instructed other agents as well, Foxtons’ multiple agency terms provided for commission to be payable on their introduction of a purchaser. It considered that this was a further indication that Foxtons had to be an effective cause of the sale as, otherwise, there would be an even greater risk of more than one commission being payable by the seller when a number of agents were marketing the property.

Whilst the Court recognised that Foxtons’ case had some merits, it thought it would lead to some surprising results if it was correct. It would mean that all Foxtons had to do was introduce a purchaser to a property and they would be entitled to commission even if that person had no interest in the property at the time and Foxtons had no involvement in the ultimate sale some years later. 

The Court held that it was not sufficient for Foxtons just to introduce a purchaser to a property. They had to actually be responsible for the purchaser proceeding. 

Unfortunately for Foxtons, the Court went on to hold that Mrs Low had no interest in the property when Foxtons introduced her to it and she only proceeded due to the subsequent efforts of other agents. Accordingly, the claim for commission failed. 
This Judgment will come as a shock to agents as it had appeared that the Courts have accepted in past cases that the simple introduction of a purchaser to a property may well be sufficient. Agents will now have to urgently consider re-writing their terms to clearly provide for commission to be payable even when they are not the effective cause of a sale.

PAGE  
1

