[image: image1.png]




Date


Service gap
The Message:
Peabody failed to impose on its tenants a lease variation enabling recovery of service costs.
The Case:
The Governors of the Peabody Trust –v– M Reeve [2 June 2008] is an important test case for the Peabody Trust. At issue was the ability of Peabody to unilaterally alter the terms of tenancies granted by Peabody to approximately 10,000 tenants. Mr Reeve was a representative of those tenants for the purposes of this test case and Peabody agreed to pay his costs for taking part.
Peabody is a registered social landlord and charity providing low cost residential accommodation. Reeve's tenancy agreement was broadly in Peabody's current standard form and the outcome of the case would affect 10,000 residential tenants.

Peabody asserted that it did not currently charge for services that it provided and as a result lost about £1 million a year. The issues to be decided were whether the tenancy agreements allowed Peabody to vary their terms without the tenants' consent and if the agreements allowed such a variation, whether this would bind the tenants under consumer legislation.

Peabody wished to include by variation of the agreements an express and detailed means of calculating and recovering service charges. Reeve's tenancy agreement contained a provision that Peabody sought to rely on to argue that the tenant's consent was not required to the variation. However, this contradicted another provision in the agreement that required the tenant's consent to variations.

Peabody argued that interpretation of the tenancy agreement must take into account the fact that a registered social landlord like Peabody with a large number of properties and tenants needs to have a "unilateral" method of varying its agreements (without obtaining its tenants' consent), otherwise its housing stock would become impossible to manage.

The High Court was not convinced that it was actually impossible to manage 10,000 properties without a unilateral method of varying the tenancies' terms. While a right of unilateral variation would be very useful to Peabody and would avoid the risk of its housing stock becoming unmanageable, the housing legislation had specifically excluded registered social landlords from having a statutory power to vary tenancy agreements. The legislature had, therefore, chosen to allow registered social landlords to run the risk of an unmanageable housing stock presumably on the basis that they could manage without a power of variation.
Reeve's agreement did not contain a clear and unambiguous provision that Peabody could unilaterally vary the agreement. In fact, there was a clear provision to the contrary. Under the relevant consumer legislation, where there are contradictory contractual provisions, the courts are required to adopt the interpretation most favourable to the tenant consumer, which in this case was that there could be no variation of the agreement without the tenant's consent.
The Court stated that even if Peabody had been correct in arguing that the words of the tenancy gave it a unilateral right to vary the tenancy, the right would in any event not bind the tenant under consumer legislation since it was not individually negotiated and, contrary to the requirement of good faith, created a significant imbalance between the rights of the landlord and the tenant to the tenant's detriment.
The tenant's only right was to walk away from the tenancy, but in the case of relatively low cost housing operated by a registered social landlord, such a right was unrealistic. It could not be fair to give a registered social landlord the ability to change almost any contractual term to its tenants' prejudice. Any variation had to take full account of the guidelines issued by the Office of Fair Trading to pass the test in the consumer legislation, which the variation in this case did not.
The Court, therefore, decided that Peabody was unable to change the tenancy to enable recovery of its service costs.
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