CAMDEN-V- LEASEHOLDERS OF 30-40 GRAFTON WAY (30 JUNE 2008)-FAILURE TO CONSULT
The Message: Residential service charges may be irrecoverable if the correct procedures are not followed.

The Case: The Lands Tribunal has considered whether it should take into account the extent of the detriment that will be suffered by a landlord if it is prevented from recovering residential service charges due to its failure to follow the correct statutory procedures
Camden owns 2 blocks comprising flats and offices in Grafton Way, WC1.  37 of the flats are let on the basis that these tenants are liable to pay a contribution towards the costs of any works. Following some consultation with these tenants in 2003/4, Camden set about undertaking major works to the exterior and interior of the blocks and these works were satisfactorily completed in 2006. 

Camden claimed a sum of £504,000 by way of service charge from the leaseholders but the Leasehold Valuation Tribunal held that Camden was only entitled to recover a sum of £9,250 (being £250 per flat) as it had failed to fully comply with the consultation requirements prescribed by the Landlord and Tenant Act 1985.

Under Section 20 of the 1985 Act, the Tribunal can give retrospective dispensation of the consultation requirements in appropriate circumstances so that a landlord is not restricted to only recovering the maximum sum of £250  which is otherwise recoverable from each flat.  
The Tribunal refused to give such dispensation because of a combination of errors on the part of Camden which resulted in a lack of consultation and, in particular, the leaseholders not being served with the requisite statement providing details of estimates obtained and setting out details of observations made by the tenants on the proposed works.  Despite preparing a notice incorporating the correct information and documentation, Camden never served it and, instead, sent out a letter relating to some quite different works.
Camden appealed to the Lands Tribunal on the basis that the power to grant dispensation was intended to relieve landlords from errors of this sort and not to punish them.  They contended that the Tribunal should take into account the fact that, if dispensation was not granted, the tenants would receive a combined windfall of about £500,000 whereas Camden’s Council tax payers would suffer a corresponding loss which would have to be borne by Camden’s housing revenue account.

The tenants argued that dispensation should only be granted where the error was a minor or technical one which did not disadvantage or adversely affect the tenants’ interests.  They claimed that the failure to provide them with all the relevant details as to the costs of the works and suchlike had denied them an opportunity to make appropriate enquiries and observations so as to ensure value for money and avoid unnecessary expenditure and that they had suffered a substantial disadvantage as a result.
The Lands Tribunal agreed that the principal issue was whether any significant prejudice had been suffered by any tenant as a result of a failure to comply with the requirements for consultation.  If significant prejudice has been caused, the Lands Tribunal could not see how it could ever be appropriate to grant dispensation.  It considered that the fact that a landlord would suffer substantial financial prejudice from dispensation not been given was irrelevant.  It pointed out that, if regard was to be had to financial prejudice, this would lead to dispensation being granted where the costs were substantial and the consultation failures were more significant.
The Lands Tribunal considered the failure by Camden to provide details of estimates obtained for the works, and to allow the tenants to make observations upon them, was a gross error which manifestly prejudiced the tenants fundamentally.  Accordingly, it held that the tenants had suffered significant prejudice as a result of the failure by Camden to properly consult and they were not liable to contribute anything more than the maximum sum of £250 each to the costs of the works.
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