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Road rage

The Message:

Constructing a road over another's land without consent may lead to the developer being liable for those who unlawfully use the road.

The Case:

Field Common Ltd v Elmbridge Borough Council [27 August 2008] concerned a case of trespass arising from the tarmacking of another's land without consent and the consideration of how the damages for the trespass should be calculated.

Field Common Ltd ("Field") owned the freehold of some land in Walton upon Thames.  Elmbridge Borough Council owned the freehold of an industrial estate lying to the south of Field's land.

There was a private road between Field's land and the industrial estate. The Council had a right of way over the road. The Council considered that it needed to buy part of Field's land to widen the road to make it up to a suitable standard.

Field was not prepared to dispose of its freehold. In 1988 the Council wrote to Field stating that resurfacing of the road would be taking place and that instructions had been given to resurface "up to the boundary fence recently constructed by yourself". The result would be that the surface of the road would encroach onto Field's land.

In 1989 the Council laid a tarmac surface over the private road and part of Field's land, which was done without Field's consent. The tarmac surface over the road and Field's land has remained there to the present day.

Field protested about the encroachment soon after the road was laid. Lengthy correspondence continued through the 1990s up to 2002 for the purchase by the Council of Field's land, but this came to nothing.

In 2004 Field brought a claim against the Council alleging that, since 1989, the Council had trespassed on a strip of Field's land by causing tarmac to be laid, continuing to maintain it and allowing tenants of its industrial estate to use the strip to access the estate. Field applied for an injunction to restrain the Council from continuing its trespass and/or damages.

The Council denied trespass, claiming that it had acquired a right of way by prescription as a result of using the strip of land since 1966. At an earlier trial, the High Court dismissed the Council's claim to a prescriptive right of way.

The Council had, therefore, trespassed on Field's land and damages would be awarded in Field's favour. An injunction was also granted stopping the Council using Field's land without its consent.  

In this trial, the High Court considered whether the Council should be liable for the trespass by its tenants when using Field's land and also the basis on which damages were to be assessed.  

Field claimed damages of about £146,000. It argued that the Council should pay the sum it would have agreed to pay following a hypothetical negotiation for the grant of a right to use Field's land to access the estate for the period of the trespass. The basis of this approach was to enable Field to obtain what it might have obtained had the Council acted lawfully.

The Court stated that the Council would be liable for their tenants' trespass if it had caused or permitted them to trespass on Field's land. The Court considered that the Council was liable by laying tarmac on Field's land, which was so great an encouragement to the tenants to use Field's land to gain access to the Council's estate that the Council could be said to have permitted use of Field's land.

The proper approach to assessing the damages was to start with an assessment of what the Council would perceive it could likely extract from its tenants in extra rent for the right to use Field's land and the Court assessed specific amounts per square foot for each unit on the Council's estate. The Court left it to the parties to try to agree a figure for damages based on the Court's rulings.
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