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A - First principles – the effect of registration

Section 58(1) of the Land Registration Act 2002 (“the Act”) provides that:

“If, on the entry of a person in the register as the proprietor of a legal estate, the legal estate would not otherwise be vested in him, it shall be deemed to be vested in him as a result of the registration”

As we know, this represents a fundamental change in position from that under the Land Registration Act 1925, where following a purported disposition of the registered estate that was a nullity only the bare legal title vested in the registered proprietor who held it on trust for the person who would otherwise have been the owner of the land.

This provision applies to “a legal estate” which includes not just freehold or leasehold estates in land but all those interests and charges in or over land that can exist at law: the term therefore includes easements and, relevantly mortgages.

The fact that the legal estate is vested in a person who is registered as proprietor even if it would not otherwise be so has obvious implications when that registration has been obtained by mistake or fraud. Consideration of how the register may be rectified and when an indemnity can be obtained (or not) becomes important.

There are now the beginnings of a body of case law on the relevant provisions of the Act. The purpose of this short paper is to identify the principles that will apply if an application to rectify the Register is made or it becomes necessary to claim an indemnity as a result of rectification of the Register.

B - Power to rectify the Register

Section 65 of the Act gives effect to Schedule 4 – Alteration of the Register. ‘Rectification’ is defined in paragraph 1 of the Schedule thus:

“1.  In this Schedule, references to rectification, in relation to alteration of the register, are to alteration which –

(a) involves the correction of a mistake, and

(b) prejudicially affects the title of a registered proprietor.”

This is a more restricted definition than that under the 1925 Act in which ‘rectification’ referred to any alteration of the Register.

The principles that apply are set out in paragraphs 2 and 3 (‘Alterations pursuant to a court order’):

“2.  -- (1) The court may make an order for alteration of the register for the purpose of –

(a) correcting a mistake,

(b) bringing the register up to date, or

(c) giving effect to any estate, right or interest excepted from the effect of registration.

 (2) An order under this paragraph has effect when served on the registrar to impose a duty on him to give effect to it.

3. – (1) This paragraph applies to the power under paragraph 2, so far as relating to rectification.

 (2) If alteration affects the title of the proprietor of a registered estate in land, no order may be made under paragraph 2 without the proprietor’s consent in relation to land in his possession unless –


(a) he has by fraud or lack of proper care caused or substantially contributed to the mistake, or


(b) it would for any other reason be unjust for the alteration not to be made.

        (3) If in any proceedings the court has power to make an order under paragraph 2, it    must do so, unless there are exceptional circumstances which justify its not doing so.

        (4) In sub-paragraph (2), the reference to the title of the proprietor of a registered estate in land includes his title to any registered estate which subsists for the benefit of the estate in land.”

4. [Rules] …”

(Paragraphs 5, 6 and 7 ‘Alterations otherwise than pursuant to a court order’ are in the same terms).

C - Correcting a mistake

We are principally concerned with alterations to the register under paragraph 2(1)(a) (or 5(a) if the application is before the Registrar). What is a “mistake”?

‘Mistake’ is not a defined term but commentators suggest that it should be interpreted widely, as it was under the 1925 Act. Megarry & Wade
 suggest that there will be a mistake whenever the Registrar:

· Makes an entry in the Register that he would not have made

· Makes an entry in the Register that would not have been made in the form in which it was made

· Deletes an entry which he would not have deleted.

Examples given include:

· Where a person has been registered as proprietor pursuant to a void disposition such as a forged transfer, or where the transfer was of land which the seller had already sold

· Where a person has been registered as proprietor of land that in fact belonged to another person because the plan annexed to a conveyance was inaccurate and incorporated neighbouring land

· Where a person has been registered as proprietor of land to which a squatter had previously barred his rights by his adverse possession

· Where at the time of first registration the property was subject to an incumbrance, such as a land charge, and that incumbrance was omitted from the register on first registration.

See also the comments by the Court of Appeal in Barclays Bank Plc v Guy [2008] EWCA Civ 452 in section F below.

D - The proprietor in possession

Paragraph 3(2) sets out an important restriction on the Court’s power to order rectification – if the proprietor is in possession of the land. The term “proprietor in possession” is defined by s131 of the Act to include not only land that is physically in the possession of the proprietor (ss(1)) but also as follows:

“(2) In the case of the following relationships, land which is (or is treated as being) in the possession of the second-mentioned person is to be treated for the purposes of subsection (1) as in the possession of the first-mentioned person –

(a) landlord and tenant;

(b) mortgagor and mortgagee;

(c) licensor and licensee;

(d) trustee and beneficiary.”

This extended definition of the term proprietor in possession protects the registered proprietor against an application for rectification when a different person, who derives title from under him under a lawful transaction, is physically in possession of the land. Relevantly, therefore, a mortgagee is treated as being in possession so long as the mortgagor is.

E - Exercise of the discretion

The Court’s power to rectify is discretionary (“may”) – in what circumstances will that discretion be exercised against the wishes of the registered proprietor in possession?

The Act has been in force since October 2003. There are, surprisingly, only three relevant cases, the first two being first instance decisions made by well-regarded Chancery Judges (Hart J and Mann J respectively), the third being a decision of a two Judge Court of Appeal on a renewed oral application for permission to appeal. They are:

· James Hay Pension Trustees Ltd v Cooper Estates Ltd [2005] EWHC (Ch) 36  H

· Sainsbury’s Supermarkets Ltd v Olympia Homes Ltd [2005] EWHC 1235; [2006] 1 P. & C.R. 17

· Barclays Bank Plc v Guy [2008] EWCA Civ 452.

Copies of the decisions are appended to these notes. Because the decision in each case is fact- sensitive they are summarised as briefly as possible below:

James Hay is really a case about rectification of a transfer on the grounds of mutual mistake. A transfer of land from James Hay to Cooper in October 1999 inadvertently included a small strip of land which James Hay subsequently (in 2003) required to make up a road to adoptable standards under a s106 agreement, thus putting Cooper in a position (absent rectification) to ransom James Hay. Hart J found that the ingredients for rectification of the transfer were made out  and concluded in the final paragraph of the judgement [41], without further elaboration, that it would be unjust not to order rectification of the register – i.e. ground (b) in para. 3(2) of Sch. 4.

There was a more detailed analysis of the law by Mann J in the Olympia Homes case. British Gas plc (BG) owned a derelict site (the gas board site) in Matlock which in 1998 it agreed to sell to a developer Alan Hughes. Hughes in turn granted Sainsbury’s an option over part of the site required for construction of a mini-roundabout as part of a s106 agreement. The sale from BG to Hughes was subject to compulsory registration but Hughes’ application was cancelled for non-response to requisitions. Sainsbury’s lodged cautions against first registration to protect their option. In 2000 a bank, Westpac, obtained a charging order over the land in question which it took possession of and sold, in February 2004, to Olympia. Olympia was registered as freehold proprietor of the site on first registration, Sainsbury’s having failed to respond to the Land Registry’s notification of Olympia’s application in time. A number of issues were argued including the question of whether Sainsbury’s had an equitable interest in the land (as Mann J found, it did). 

The relevant questions for our purposes were (5) whether Olympia had been registered as proprietor by mistake, and if so (6) whether either of grounds (a) or (b) was made out – see paras. [82] – [97] in the judgment. Mann J found in favour of Sainsbury’s on issue (5) – there had been a mistake to register Olympia as proprietor free of Sainsbury’s option [84], and on issue (6) found that ground that there had not been any lack of proper care by Olympia’s solicitor [86] –[87] and thus that ground (a) was not made out but, however, ground (b) was made out [88] – [89] – principally because Olympia purchased the site knowing of Sainsbury’s claimed interest.

Guy was a fully argued application for permission to appeal the first instance decision of the deputy Judge Terence Mowenschon QC. Trevor Guy was the owner of 48 acres of land in Manchester with development potential. In June 2004 the land was transferred to Ten Acre Ltd apparently for £15m and then charged to Barclays whose charge was registered in March 2005. Mr Guy contended that the transfer was void having been procured by fraud or indeed forged. He claimed to be the beneficial owner of the land. In the litigation Barclays as claimant asserted that it had good title to sell and Mr Guy defended and made a counterclaim for the ‘return’ of the land. Barclays obtained summary judgment in the Chancery Division and Mr Guy sought permission to appeal. The Court referring  to s58 of the Act and Sch. 4 - [9]; [11] – [14]  considered that there was no arguable case that registration of the charge to Barclays was a mistake – [19] & [23]. Crucially the Judges considered that there was no basis for Mr Guy to argue on an appeal that Barclays had any “Nelsonian” or “blind-eye” knowledge of the possibility that the transfer to Ten Acre had been procured by fraud or was forged.

(Practitioners should note that although the decision of the Court of Appeal it does not have the authority of a precedent because it was an application for permission to appeal rather than a judgment after a fully-argued hearing of an appeal itself. However the reasoning will no doubt be considered persuasive by the lower courts.)

F - the relevant principles

The following principles can be discerned from these cases:

(1) There is no statutory definition of what counts as a “mistake” for the purposes of para. 2 – in Guy the Court of Appeal commented that “..the scope of the phrase ‘correcting a mistake’ is no doubt something that requires to be explored and discussed and developed in the course of future litigation, which will be decided upon the facts and merits of each case,..” [23].
(2) The fact that the applicant has a degree of ‘contributory negligence’, as it were, is not determinative of the application against him (Olympia [92]).

(3) Once it is established that a mistake has been made, it is for the party seeking rectification against the proprietor in possession to prove that application falls within the exception provided for by para. 3(2) of Sch. 4 – Olympia Homes para. [90].

(4) Whether grounds (a) and/or (b) are made out is by definition fact sensitive.

(5) So far as “lack of proper care” is concerned a solicitor acting for his client upon a first registration is under a duty to do no more than submit the title documents the Land Registry requires – Olympia Homes para [87].

(6) In considering whether it would be “unjust for the alteration not to be made”, the fact that the proprietor in possession has (or does not have) actual or constructive knowledge of the applicant’s interest is likely to be decisive (Olympia; Guy).. 

(7) It will also be unjust not to order rectification if the proprietor has sought to retain and exploit the benefit of a mistaken transfer of land (James Hay).

(8) The fact that there has been a fraud somewhere along the line does not of itself mean that there will be rectification against subsequent disponees (Guy). In other words we can no longer say ‘fraud unravels everything’.

G – Entitlement to an indemnity

Section 103 of the Act gives effect to Schedule 8. The most relevant paragraphs of Sch. 8 for our purposes are 1 (Entitlement), 5 (Claimant’s fraud or lack of care) and 10 (Recovery of indemnity by registrar):

“1.- 
(1) A person is entitled to be indemnified by the registrar if he suffers loss by reason of—

(a) rectification of the register,

(b) a mistake whose correction would involve rectification of the register,

(c) …

(d)….

(e) …

(f) ….

(g) ….

(h) ……

(2) For the purposes of sub-paragraph (1)(a)—

(a) any person who suffers loss by reason of the change of title under section 62 be regarded as having suffered loss by reason of rectification of the register, and

(b) the proprietor of a registered estate or charge claiming in good faith under a forged disposition is, where the register is rectified, to be regarded as having suffered loss by reason of such rectification as if the disposition had not been forged.

(3) No indemnity under sub-paragraph (1)(b) is payable until a decision has been made about whether to alter the register for the purpose of correcting the mistake; and the loss suffered by reason of the mistake is to be determined in the light of that decision.

…

5. - (1) No indemnity is payable under this Schedule on account of any loss suffered by a claimant—

(a) wholly or partly as a result of his own fraud, or

(b) wholly as a result of his own lack of proper care.

(2) Where any loss is suffered by a claimant partly as a result of his own lack of proper care, any indemnity payable to him is to be reduced to such extent as is fair having regard to his share in the responsibility for the loss.

(3) For the purposes of this paragraph any fraud or lack of care on the part of a person from whom the claimant derives title (otherwise than under a disposition for valuable consideration which is registered or protected by an entry in the register) is to be treated as if it were fraud or lack of care on the part of the claimant.

…

10. - (1) Where an indemnity under this Schedule is paid to a claimant in respect of any loss, the registrar is entitled (without prejudice to any other rights he may have)—

(a) to recover the amount paid from any person who caused or substantially contributed to the loss by his fraud, or

(b) for the purpose of recovering the amount paid, to enforce the rights of action referred to in sub-paragraph (2).

(2) Those rights of action are—

(a) any right of action (of whatever nature and however arising) which the claimant would have been entitled to enforce had the indemnity not been paid, and

(b) where the register has been rectified, any right of action (of whatever nature and however arising) which the person in whose favour the register has been rectified would have been entitled to enforce had it not been rectified.

(3) References in this paragraph to an indemnity include interest paid on an indemnity under rules under paragraph 9.”

The provisions broadly replicate those of the 1925 Act (as amended) so old case law is relevant (and indeed there are no post -2003 reported cases at High Court level or above).

In summary - a person is entitled to an indemnity if he has suffered loss by reason of rectification of the register (para 1.(1)(a)) unless it the loss as suffered as a result of his own fraud or lack of proper care (para. 5.(1)). The indemnity may also be reduced on the ground of the claimant’s contributory negligence (para. 5.(2)).

The key authority on the questions of causation and contributory negligence is the decision of Lightman J in Prestige Properties Ltd v Scottish Provident Institution and another [2003] EWHC 330 (Ch.); [2003] Ch. 1, the Chief Land Registrar being the “another” - the Second Defendant.
 A copy of the report is appended to these notes.

In Prestige Properties the claimant had purchased in land in 1997 having first obtained an official search certificate stating that a small parcel was unregistered; it sold to the first defendant who applied for first registration and then learned that the certificate was incorrect – part of the relevant parcel was registered to other persons and another part had already been registered to the first defendant. Lightman J made the following relevant findings:

· In order to qualify to make a claim for an indemnity the claimant must establish that he has suffered loss “by reason of” of (in this case) the Registrar’s error, but the error need not be the sole effective cause of loss [36].

· If he establishes his loss the claimant is entitled to a full indemnity [36].

· The lack of care of the claimant’s agents (i.e. almost always his conveyancing solicitor) can be attributed to the claimant – the duty of care owed by a conveyancing solicitor to his client being a yardstick as to the care to be expected of the claimant [36].

· By analogy with the principles of contributory negligence the partial defence provided by para. 5(2) – reduction of the indemnity “to such extent as is fair” -- takes into account the claimant’s lack of proper care both in relation to the ground which led to the claim and to a lack of care in failing to mitigate

· Ordinarily a successful claimant can expect to recover his costs on an indemnity basis [74].

On the facts of the case the claimant recovered a 90% indemnity from the Registrar together with costs on the indemnity basis, the slight reduction of 10% being justified on the basis that the claimant should have proceeded with an application for registration before agreeing the onward sale to the first defendant [57].

The Land Registry has sometimes been describes as “the insurer of last resort”. That description is no longer true, if it ever was. That is for two reasons. First of all, there is no need to bring a claim against the Registrar only as a last resort when other avenues of recovery are exhausted; cf. Prestige when he was joined as second defendant. Secondly, I understand that the Registry intend to be much tougher than they have been in resisting claims on the basis of lack of proper care. An example is the case of a claim for an indemnity following the fraudulent transfer of a ‘buy to let’ property where the fraudster mortgages the property to a lender without knowledge of the mistake thus causing the former proprietor’s claim for rectification to fail. If the fraudster has been able to perpetrate the fraud because the former proprietor’s address for service has been given as the property address rather than his main residential address then the Registry may refuse to pay out on the basis that the loss has been caused wholly by his (or his solicitor’s) lack of care under para. 5(1)(b). Solicitors and their insurers – watch out.

Practitioners should note that there is also a limitation defence – Sch. 8 para. 8 providing that the liability to pay an indemnity is a contract debt, the cause of action arising at the date “the claimant knows, or but for his default might have known, of the existence of a claim”. Query: does the cause of action arise when the claimant knows of the “mistake”, or when the indemnity becomes payable (para. 1(3))?

H – Amount of indemnity payable

The concept of loss includes both direct and consequential losses. It is suggested however that will not extend to the loss of the potential ransom (cf. James Hay; Olympia Homes). Para 6 sets out the  formula for the valuation of estates following rectification for mistake:

“6 - Where an indemnity is payable in respect of the loss of an estate, interest or charge, the value of the estate, interest or charge for the purposes of the indemnity is to be regarded as not exceeding—

(a) in the case of an indemnity under paragraph 1(1)(a), its value immediately before rectification of the register (but as if there were to be no rectification), and

(b) in the case of an indemnity under paragraph 1(1)(b), its value at the time when the mistake which caused the loss was made.”

Interest is payable on the amount of indemnity paid. Rule 195 of the Land Registration Rules 2003 (as now amended since 10th November 2008) restricts the payment to simple interest at 1% above base and excludes (r. 195(3)) interest for any period where the registrar or court is satisfied that the claimant has not taken reasonable steps to pursue the claim with due diligence. 

I – Right of recourse

Para. 10 gives the Registry a right of recourse. Firstly he can recover from the person who caused or substantially contributed to the loss by his fraud – para. 10(1). Secondly he can enforce any right of action the claimant would have had, had the indemnity not been paid – for example he can sue the claimant’s solicitor for negligence if the claimant had a good claim- para 10(2)(a). This is analogous to a right of subrogation.

Thirdly (para 10.2(b) he has “any right of action (of whatever nature and however arising) which the person in whose favour the register has been rectified would have been entitled to enforce had it not been rectified”. This goes beyond a right of subrogation. Ruoff & Roper
 give the following example of a ground (2)(b) claim: A is the proprietor of two adjacent freeholds; he intends to transfer one of the estates to B but owing to the negligence of his solicitor (S) both are transferred and B is registered as proprietor. B is without fault and entitled to an indemnity when the register is rectified in A’s favour. The Registrar will be entitled to take over A’s cause of action against S even though B has no such cause of action and claim compensation for the net loss (the compensation paid to B) on the basis of the loss A would have suffered had the register not been rectified. We should  expect to see more of these types of claims in the future.
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� See the definition of “legal estate” at s132(1) of the Act which defines the term by reference to s205(1)(x) and s1 Law of Property Act 1925.


� 7th ed., 2008 at para. 7-133


� For useful worked examples of rectification cases where there has been some fraud see Ruoff & Roper para. 46.034 – 036.


� Decided of course under the 1925 Act.


� Para. 47.024
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