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A - Settlement and Part 36:

Part 36 offers can be difficult to frame in property cases. They often involve more than simply a payment of money in one direction or the other.

The Courts have long been faced with cases where it has been necessary to compare a Part 36 Offer in a non-money case with the result after trial. In Roache v Newsgroup Newspapers Ltd [1998] E.M.L.R. 161 Sir Thomas Bingham said, in deciding how to exercise his discretion at the conclusion of the case:

“The judge must look closely at the facts of the particular case before him and ask: who, as a matter of substance and reality, has won? Has the plaintiff won anything of value which he could not have won without fighting the action through to a finish? Has the defendant substantially denied the plaintiff the prize which the plaintiff fought the action to win?”

Crestfort Ltd and others v Tesco Stores Ltd and others [2005] EWHC 2480 (Ch) (Lightman J) 11/11/2005 demonstrates the Court’s approach in practice in disputes over property rights: The Judge had found that the Claimant was entitled to a surrender of a sublease granted by the Defendant in breach of the Defendant’s lease. The Claimant had made a Part 36 offer seeking £100,000 from the Defendant in settlement, in lieu of the surrender of the lease. The ultimate finding was that there should be a surrender and a payment of £77,000. The Judge had no hesitation in finding that that amounted to a more favourable result than the Part 36 offer, since the Claimant’s main objective had been to obtain the surrender.

There is therefore an emphasis on looking at the true goal of the litigation, rather than the monetary value of, or time devoted to, the various elements of the claim.

The scheme of Part 36 offers has been radically changed by the amendments to Part 36 introduced by the Civil Procedure (Amendment No. 3) Rules 2006 with effect from April 2007. The wording of the rules has been changed, 

From: 

“This rule applies where at trial a claimant—

(a) fails to better a Part 36 payment;

(b) fails to obtain a judgment which is more advantageous than a [ defendant's] Part 36 offer”

To:


“This rule applies where upon judgment being entered—

(a) a claimant fails to obtain a judgment more advantageous than a defendant's Part 36 offer; or

(b) judgment against the defendant is at least as advantageous to the claimant as the proposals contained in a claimant's Part 36 offer.”

In Hall v Stone [2007] EWCA Civ. 1354, Smith LJ, discussing the Court’s general attitude to attempts to settle, said:

“… In these days where both sides are expected to conduct themselves in a reasonable way and to seek agreement where possible, it may be right to penalise a party to some degree for failing to accept a reasonable offer or for failing to come back with a counter offer.”

But the onus is on Defendants to make offers to start the negotiation ball rolling. Day v Day [2006] EWCA Civ 415, 14/3/2006 was a case in which the parties were contesting their entitlement to the proceeds of sale of property. Both parties sought the whole of the proceeds, but both parties’ fallback position was that the proceeds were shared between them, 40% to the Claimant and 60% to the Defendant. The Judge decided that that was indeed the true position. The Defendant sought to argue before the Court of Appeal that it was wrong to give the Claimant her costs, because the Claimant had never offered to accept less than 100% of the proceeds, and the final result had been both parties’ fall-back position. To no avail; Ward LJ said:

“In my judgment the valuable use of payments into court and Part 36 offers to settle place an onus, in the first place, on the defendant... It is not incumbent, in my judgment, on the claimant to have made the offer to accept 40 per cent. Had she done so, as Mr Davies points out, that might have given her the advantage of being able to seek indemnity costs and interest on costs, had that offer been held to be appropriate, but it should not be used as some form of punishment for failing to exercise the right that she did have to make such an offer.”

The Court of Appeal’s interpretation of the new wording of Part 36 reflects this demanding attitude to settlement negotiations. In BAA v Carver [2008] C.P. Rep. 30, Ward LJ said 

“in the context of the new Pt 36 , where money claims and non-money claims are to be treated in the same way, “more advantageous” is, as Rix L.J. observed in the course of argument, “an open-textured” phrase. It permits a more wide-ranging review of all the facts and circumstances of the case in deciding whether the judgment, which is the fruit of the litigation, was worth the fight. 

The answer must, in my judgment, take account of the modern approach to litigation. The CPR, and Pt 36 in particular, encourage both sides to make offers to settle. Compromise is seen as an object worthy of promotion for compromise is better than contest, both for the litigants concerned, for the court and for the administration of justice as a whole. Litigation is time consuming and it comes at a cost, emotional as well as financial. Those are, therefore, appropriate factors to take into account in deciding whether the battle was worth it. Money is not the sole governing criterion.”

The point of the decision was that if the Judgment is comparable to or only slightly better than the Defendant’s Part 36 Offer, the Court can disregard the slight advantage that gives the Claimant, if it is outweighed by the cost and delay involved in litigating the matter. 

Any thoughts that this of approach might be confined to Personal Injury cases has been dispelled by Jackson J in Multiplex Constructions (UK) Ltd v Cleveland Bridge UK Ltd (2008) 105(39) L.S.G. 23 (29/9/08), in which he said:

“(Counsel for the Defendant) submits that the Court of Appeal's approach in Carver should be confined to personal injury cases. (Counsel for the Claimant), on the other hand, submits that the Court of Appeal's approach in Carver is of general application, following the amendments made to part 36 of the Civil Procedure Rules in April 2007. 

On this issue I consider that the Claimant is correct. Paragraphs 28 to 32 of the Court of Appeal's decision in Carver set out how the court ought to approach the matter in circumstances where: (a) one party has made an offer which was nearly but not quite sufficient; and (b) the other party has rejected that offer outright without any attempt to negotiate.”

B - What if there are no relevant Part 36 offers?: Is the exercise of discretion a lottery?

This is the process of reasoning in deciding what costs order to make:

(i) Is it appropriate to make an order for costs?

(ii) If an order is appropriate, the general rule is that the unsuccessful party should pay the successful party’s costs.

(iii)  Who is the successful party?

(iv) Are there reasons for departing from the general rule? If so, explain the reasons for the decision.

The presumption that the successful party should recover his costs, only goes so far to help us. Arguments over discretionary reductions in costs and issue-based costs orders are particularly relevant in property cases since the result of the litigation often cannot be summarised by identifying who pays what (or “who gets the cheque?”, as Waller LJ pithily put it in Aspin v Metric Group Ltd [2007] EWCA Civ 922).

The Court must take into account in exercising its discretion on costs, “whether a party has succeeded on part of his case, even if he has not been wholly successful” (rule 44.3(4)(b)), and “whether it was reasonable for a party to raise, pursue or contest a particular allegation or issue” (44.3(5)(b). A failure to do so in an appropriate case will render the exercise of discretion flawed.

To give effect to the Court’s views on these matters, the Court is encouraged to make issue-based costs orders. Rule 44.3 requires the Court, if it is considering making an order under rule 44.3(6)(f) [costs relating only to a distinct part of the proceedings], to make an order under 44.3(a) or (c) [proportion of costs] or [costs from or until a certain date] if practicable.

An argument that it is not “Practicable” to make another order will be a high hurdle to get over. In most cases the Court will shrink from ordering the costs of certain issues to be paid one way or the other, given the difficulty this presents to Judges on assessment.

In Burchell v Bullard [2005] EWCA Civ 358, Ward LJ said

“The Recorder had directed his mind to paragraph (6)(f) , namely ordering costs relating only to a distinct part of the proceedings, but he seems to have overlooked paragraph (7) which required him, where he would otherwise have considered confining costs to part of the proceedings only, to make instead, where practicable, an order under (6)(a) for a proportion of the costs. Ordering a proportion of costs obviates all the difficulties he acknowledged in an assessment of how much is properly to be allocated to each and every issue considered in isolation. Better by far to decide, despite the difficulty and imprecision of the calculation, that the relevant issue or issues should bear a percentage of the costs taken overall [my emphasis].”

The words “despite the imprecision of the calculation” are important: the justice to be achieved in making costs orders is broad justice, not the exact approach of reaching a judgment on the merits. 

In many cases, the outcome of the case will be success, but there will be issues on which the Judge has made negative findings. This should not always be marked with a costs reduction. Claimants are generally entitled to put their case to the Court at its highest. In Budgen v Andrew Gardner Partnership [2002] EWCA Civ 1125, Simon Brown LJ said:

“To my mind, however, the court can properly have regard to the fact that in almost every case even the winner is likely to fail on some issues and it should be less ready to reflect that sort of failure in the eventual costs order than the altogether more fundamental failure to make an offer sufficient to meet the winner's true entitlement.”

Although to give effect to rule 44.3 the Court is likely to visit a reduction in costs on a party who has failed on some issues, or even order the winner to pay the loser’s costs in part ((rule 44.3(4)(b) and 44.3(5)(b)), this is not always the case: HLB Kidsons (a firm) v Lloyds Underwriters [2007] EWHC 2699: (This was a case about the interpretation of professional indemnity insurance contracts – since partially successfully appealed to the CA on the substantive issues) Gloster J at para 11:

“There is no automatic rule requiring reduction of a successful party's costs if he loses on one or more issues. In any litigation, especially complex litigation such as the present case, any winning party is likely to fail on one or more issues in the case.”

Also, then, it is worthwhile arguing in a partially successful case: “I won on this ground/issue. I was entitled to put my case at its highest, and although the ground on which I lost on was weaker, the Defendant said that the ground on which I won was also weak. Since he was unreasonably contesting the issue I won on, can I really be criticised for taking the other issue?” 

C – Costs and ADR: Where are we now?

The guidelines in rule 44.13 direct the Court to take into account the conduct of the parties (44.3(4) and (5)). The conduct of the parties includes their attitude to ADR.

How does the Court reflect in its order for costs a failure to engage in appropriate ADR?

Some cases have suggested that the Court will always take decisive action to penalise a party who refuses to engage in ADR, even where that party is successful. The high water mark was perhaps Hurst v Leeming [2003] 1 Lloyd's Rep 379 in which Lightman J said: 'The fact that a party believes that he has a watertight case again is no justification for refusing mediation. That is the frame of mind of so many litigants.”

That statement was disapproved by the Court of Appeal in Halsey v Milton Keynes General NHS Trust [2004] 4 All ER 920, in which the Court gave guidance, which still holds good, on the approach of the Court where there has been a failure to mediate. It is worthwhile quoting from the Judgment at some length.

In deciding whether to deprive a successful party of some or all of his costs on the grounds that he has refused to agree to ADR, it must be borne in mind that such an order is an exception to the general rule that costs should follow the event. In our view, the burden is on the unsuccessful party to show why there should be a departure from the general rule. The fundamental principle is that such departure is not justified unless it is shown (the burden being on the unsuccessful party) that the successful party acted unreasonably in refusing to agree to ADR. We shall endeavour in this judgment to provide some guidance as to the factors that should be considered by the court in deciding whether a refusal to agree to ADR is unreasonable.


We make it clear at the outset that it was common ground before us (and we accept) that parties are entitled in an ADR to adopt whatever position they wish, and if as a result the dispute is not settled, that is not a matter for the court. As is submitted by the Law Society, if the integrity and confidentiality of the process is to be respected, the court should not know, and therefore should not investigate, why the process did not result in agreement.

The question whether a party has acted unreasonably in refusing ADR must be determined having regard to all the circumstances of the particular case. We accept the submission of the Law Society that factors which may be relevant to the question whether a party has unreasonably refused ADR will include (but are not limited to) the following: (a) the nature of the dispute; (b) the merits of the case; (c) the extent to which other settlement methods have been attempted; (d) whether the costs of the ADR would be disproportionately high; (e) whether any delay in setting up and attending the ADR would have been prejudicial; and (f) whether the ADR had a reasonable prospect of success. We shall consider these in turn. We wish to emphasise that in many cases no single factor will be decisive, and that these factors should not be regarded as an exhaustive checklist.

In boundary disputes, the ability to penalise a failure to mediate has been pounced upon by Judges as a way to reflect their concern about disproportionate costs. In Bradford v James [2008] EWCA Civ 837 Mummery LJ gave the following salutary warning:

“There are too many calamitous neighbour disputes in the courts. Greater use should be made of the services of local mediators, who have specialist legal and surveying skills and are experienced in alternative dispute resolution. An attempt at mediation should be made right at the beginning of the dispute and certainly well before things turn nasty and become expensive. By the time neighbours get to court it is often too late for court−based ADR and mediation schemes to have much impact. Litigation hardens attitudes. Costs become an additional aggravating issue. Almost by its own momentum the case that cried out for compromise moves onwards and upwards to a conclusion that is disastrous for one of the parties, possibly for both.”

In Hickman v Blake Lapthorn [2006] EWHC 12 (QB) Jack J set out a helpful summary of the effect of the Halsey decision, as follows:

"(a) A party cannot be ordered to submit to mediation as that would be contrary to Article 6 of the European Convention on Human Rights - paragraph 9.

(b) The burden is on the unsuccessful party to show why the general rule of costs following the event should not apply, and it must be shown that the successful party acted unreasonably in refusing to agree to mediation - paragraph 13. It follows that, where that is shown, the court may make an order as to costs which reflects that refusal.

(c) A party's reasonable belief that he has a strong case is relevant to the reasonableness of his refusal, for otherwise the fear of cost sanctions may be used to extract unmerited settlements - paragraph 18.

(d) Where a case is evenly balanced - which is how I understand the judgment's reference to border-line cases, a party's belief that he would win should be given little or no weight in considering whether a refusal was reasonable: but his belief must [not] be unreasonable - paragraph 19.

(e) The cost of mediation is a relevant factor in considering the reasonableness of a refusal - paragraph 21.

(f) Whether the mediation had a reasonable prospect of success is relevant to the reasonableness of a refusal to agree to mediation, but not determinative - paragraph 25.

(g) In considering whether the refusal to agree to mediation was unreasonable it is for the unsuccessful party to show that there was a reasonable prospect that the mediation would have been successful - paragraph 28.

(h) Where a party refuses to take part in mediation despite encouragement from the court to do so, that is a factor to be taken into account in deciding whether the refusal was unreasonable - paragraph 29. Public bodies are not in a special position - paragraph 34."

In Vale Of Glamorgan Council V Mark Andrew Tudor Roberts [2008] EWHC 2911 (1/12/2008), a boundary dispute in which the Claimant succeeded on its case on all but one of four disputed boundaries, the Defendant had not suggested mediation, but sought to reduce the Claimant’s costs on the grounds of a failure to mediate. Lewison J decided that in those circumstances, he would not apply Halsey at all to vary the costs order which should otherwise be made between the parties.

The process of showing that a party has behaved unreasonably is a difficult one, given the principle that the negotiations within a mediation, for example, are without prejudice and (as Halsey held) “parties are entitled in an ADR to adopt whatever position they wish, and if as a result the dispute is not settled, that is not a matter for the court.” The best way to do this is to invite ADR in open correspondence and, if it is refused, to invite the reasons for that refusal to be given in open correspondence, which can then be used to advantage on costs.

The spectre of the Court taking account of a party’s position within a mediation has not been dispelled by Halsey. In Earl of Malmesbury and others v Strutt & Parker (a partnership) 118 Con LR 68 (a professional negligence action concerned with negligent advice on leases), the following situation arose:

“At the mediation the defendants offered £1m inclusive of interest with each side to bear their own costs. The claimants made an offer of £9m plus 80 per cent of the claimants’ costs. That was rejected, and the mediation got no further.”

Jack J commented:

“As far as I am aware the courts have not had to consider the situation where a party has agreed to mediate but has then taken an unreasonable position in the mediation. It is not dissimilar in effect to an unreasonable refusal to engage in mediation.... In my view it is something which the court can and should take account of in the costs order in accordance with the principles considered in Halsey.”

The case is an unusual one because the Court had the information available to it as to what had happened in the mediation; privilege had been waived. But it is difficult to see how Jack J’s decision can accord with the Court of Appeal’s acknowledgment in Halsey that what happens in a mediation ought not to be taken into account by the Court. The Court of Appeal’s comments, I would suggest, are directed less at privilege and more at the role and purpose of mediation. Jack J did not explain his decision that it could be taken into account.

The confidential nature of and privilege in the records of a mediation was thankfully reiterated by HHJ Kirkham in Cumbria Waste Management Limited and another v Baines Wilson (A Firm) in which HHJ Kirkham was asked to decide whether documents arising out of a mediation in another action should be disclosed to the Defendant, on the grounds that it was argued that the settlement of the other action was not a reasonable settlement for the Claimants to make. HHJ Kirkham commented:

“The long line of authorities, and the CPR, encourage parties to attempt to settle disputes through without prejudice communications and mediation. There is clear public policy to encourage mediation in place of litigation. The court should be slow to find exceptions to the without prejudice rule.”

What can we take from these authorities? I suggest the following guidance:

a) Generally, you can expect the Court to respect the confidentiality of a mediation, and the events at the mediation will be subject to privilege,

b) But always keep careful notes of what happens in a mediation, since you can never be certain that the content of the negotiation will not go before the Court, and if that happens, the Court may take it into account in its costs decision,

c) More often the issue will be the reasons for refusal of mediation or the parties’ stances going into the mediation: try to avoid making it clear that a stance going into a mediation is retrenched, since that may cause the Judge to think that the stance taken in the mediation was equally retrenched,

d) Ensure that if the other side refuse to mediate, they have been asked to state their reasons for doing so in open correspondence. 
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