Compliance with S.2 of the 1989 Act is essential but the Court of Appeal  shows that the Courts will take a common-sense approach to determining whether a contract complies or not.
The Message:  A contract to lend funds to be secured by a mortgage on a property has to comply with various formalities in order to be enforceable

The Case:  In Courtney v Corp Limited (1 March 2006) the Court of Appeal had to consider whether the Defendant lender could escape liability for failing to provide bridging finance to the Claimant for the acquisition of properties upon the basis that there was no enforceable contract because of a failure to comply with S.2 of the Law of Property (Miscellaneous Provisions) Act 1989.

Under S.2 of the 1989 Act, any contract for the sale or other disposition of an interest in land has to be in writing and must incorporate all the terms which the parties have agreed in one document or, where contracts are exchanged, in each.  The Court held that a contract where a lender is to provide a secured loan to help purchase the property comes within this Act as it relates to the disposition of an interest in land. 
In 2003, the Claimant wished to borrow funds to purchase two houses in Firth Park, Uppingham.  The Defendant agreed to provide a bridging facility and the parties signed a letter from the Defendant which set out their offer and which stated that it was subject to their formal terms and conditions.  Due to certain financing difficulties, the Defendant was unable to provide the finance and the Claimant lost the opportunity to purchase the properties.

The Defendant sought to deny liability for the Claimant’s losses on various grounds.  Firstly, it claimed that there was no single document containing all the agreed terms as the letter that had been signed by both parties was subject to their formal terms and conditions which were contained in a quite separate document and needed finalising.  However, the Court of Appeal held that it was clear from S.2(2) of the Act that terms can be incorporated in a document by reference to some other document and, as all the essential terms were either set out in the signed letter or their standard terms and conditions, the Act had been complied with.

Secondly, the Defendant claimed that there had been a variation of the agreed terms and that, in accordance with previous case law, any variation would invalidate any new contract unless it was also signed by both parties in accordance with the Act.  In this respect, the Defendant relied upon the fact that the loan was originally agreed to have been made available by 31 December 2003 but the parties had extended that date.  The Court of Appeal dealt with this point by noting that it was the Defendant who had simply waived the requirement for the loan to be made by 31 December 2003 and, accordingly, there was no agreed variation of the contract and no failure to comply with the Act. 

Thirdly, the Court of Appeal held that the fact that the loan was offered “subject to valuation” did not mean that all of the terms were not agreed.  The provision simply enabled the Defendant to obtain a valuation for itself if it wanted and the simple fact is that they sought to obtain no such valuation at the time.

Finally, the Defendant sought to rely upon a later valuation which had been obtained in relation to the proceedings and valued the properties at considerably less than the amount of the proposed loan.  The Defendant argued that it would never have lent more than the value of the security being offered but the Court of Appeal noted that it was prepared to rely upon the Claimant’s valuations at the time and, therefore, would have proceeded to provide the funds if they had been available.

Accordingly, the Defendant was liable to the Claimant for any loss caused by it failing to provide the requisite bridging finance.
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