       The Commissioners of Revenue and Customs-v-Abbey National PLC
The Message: Avoiding the necessity to obtain consent from your landlord to assign your leases can cause tenants substantial difficulties and unforeseen costs.

The Case: In The Commissioners of Revenue and Customs-v-Abbey National plc (29 June 2006)  the Revenue appealed against the finding by the Court below that Abbey was not liable to pay VAT in relation to a number of leasehold properties that it had "virtually assigned" to Mapeley Columbus Limited as part and parcel of the sale of its portfolio of some 1000 properties to Mapeley for £457,250,000 in October 2000.

The properties in question were subject to leases which prevented any transfer or parting with possession without landlord's consent. Such leases always present difficulties when it comes to a sale of a property portfolio as it can take considerable time to obtain landlords' consent and it can be refused when, as in this case, the proposed new tenant is a new company with no proven track record.
In order to avoid these difficulties, Abbey and Mapeley decided that, rather than assigning the Leases to Mapeley and then sub-letting back to Abbey those where they wished to remain in occupation, they would agree to a virtual assignment whereby all the economic benefits and burdens of the Leases would pass to Mapeley but with no assignment of the leasehold interest. Under the Agreement between them, Mapeley took responsibility for paying the rents and for all other dealings with the properties as if it were the tenant and Abbey paid them a fee which was similar to the rent that would have been payable if there had been an assignment and sub-lease back.
Whilst it would appear that the virtual assignments satisfied landlords that there was no breach of covenant, the Revenue took the point that it was only "the leasing or letting of immovable property" that is exempt from VAT under European Community law. As Abbey remained the tenant of the properties, and Mapeley had no right of occupation or legal interest in any property, the Revenue argued that VAT was payable on the fees charged by Mapeley to Abbey as there was no letting between them. Clearly, this was bad news for Abbey as they could not recover all the VAT.
Whilst accepting that our national law supported the Revenue's case, the Judge decided that Community law did not. He held that Community law dictated a functional approach and  the rights acquired by Mapeley were equivalent to there having been an assignment and the payments made by Abbey were accordingly  VAT exempt as  they were made in relation to Abbey's right to occupy the premises under their Agreement with Mapeley. 

Unfortunately for Abbey, the Court of Appeal unanimously disagreed with the Judge. It decided that it was an essential part of any letting that it conferred on the tenant a right to occupy a property to the exclusion of others at a rent for an agreed period. Since Mapeley had acquired no interest in the properties, it could not confer any right of occupation on Abbey and the fees payable were not in relation to the leasing or letting of property. 

The Court commented that Abbey was attempting to have it both ways. On the one hand, it was claiming to landlords there was no transfer of any interest in the property to it but, on the other hand, it was claiming to the Revenue that, in effect, there was.
This case raises issues as to whether leases where consent is required should now expressly prohibit "virtual assignments" and whether such assignments do, in any event,  breach provisions which prohibit the holding of any interest in trust for another party. Clearly, in the light of the VAT consequences, it may be cheaper anyway to secure landlords' consent to an assignment to begin with.
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