RESTITUTIONARY DAMAGES

The Message:  In appropriate cases, the Court has the power to award an innocent party damages even though it may not have suffered any real loss. 

The Case: In WWF World Wide Fund for Nature-v-World Wrestling Federation Entertainment Inc (16/2/2006), WWF sought damages from the Defendant for breach of an Agreement which substantially limited the use  of the initials “WWF” by the Defendant.  It argued that such damages should not be assessed on the normal basis of the loss it could actually prove to have suffered due to the Defendant’s breach of contract but by reference to the sum it could have demanded from the Defendant in return for granting consent  for such greater use.

In the case of Wrotham Park Estate Co Ltd-v- Parkside Homes Limited (1974), Parkside had built houses in breach of  a restrictive covenant not to do so. This wrongful act did not cause the Estate any loss as it did not  affect the value of its remaining land. The Court was not prepared to grant an injunction requiring the houses to be pulled down as the houses were needed and this remedy would be disproportionate. However, it thought it would be unjust for Parkside to escape any liability for its action by being  able to rely on the principle that damages must be compensatory and, save in exceptional cases, cannot be awarded as a punishment for wrongful conduct. Accordingly, the Court held that the Estate was entitled to recover as damages the amount it could reasonably have demanded if it had been asked to release the land from the restrictive covenant to begin with.

It was thought that the decision in Wrotham was exceptional and could only apply where the Court refused to grant an injunction but, in recent years, the principle has to a limited extent been applied to some other cases where, otherwise, the innocent party would have been left without any remedy. WWF argued that the principle was generally applicable to cases for breach of contract of the sort it was pursuing as the remedy it provided was purely compensatory.

The Court examined the law in great detail. It noted how the law had to develop to afford genuine relief  where a wrong has been committed. It held that the Court should be willing to afford an innocent party a remedy where, otherwise, it would not be recompensed as a result of a party doing something it had agreed not to do. It considered that the Wrotham remedy was compensation based as the innocent party was simply being awarded the sum it could have negotiated if the wrongdoer had sought consent. It therefore determined that the remedy was of general application in appropriate cases, including this one, for any breach of contract  where the law would not otherwise provide a proper remedy.

The Court set out in some detail how the compensation is to be assessed. Essentially, it is to be the sum that the parties would have negotiated  for the grant of consent at the time of the breach based on  their knowledge at that time and assuming they acted reasonably and did not hold out for unreasonable amounts. The fact that the innocent party would never have granted consent in the first place is to be disregarded, as is the conduct of the guilty party. However, any delay by the innocent party can be taken into account if it  led the wrongdoer to believe that no claim would be pursued.

As a result of this decision, parties will now have to be very careful about acting in breach of any restriction they are bound by as, otherwise, they may well find that the profits that they make will be substantially diminished, or even eradicated, by the damages they will have to pay.

