Safeway required to take lease

Kilmartin SCI (Hulton House) Ltd –v- Safeway Stores 
27 January 2006 - High Court

The Message:  Safeway fails in an attempt to walk away from an agreement to take a lease, unsuccessfully arguing that the landlord had failed to construct the premises to a minimum size.

The Case:  In 2002 Kilmartin SCI (Hulton House) Ltd and Safeway Stores entered into an agreement for lease.  Under the agreement Safeway agreed to take a lease of space on the basement and ground floor of Hulton House in Fleet Street, London.  Safeway was to operate a small city-centre supermarket or convenience store at Hulton House.  A premium of £1 million was to be paid for the proposed lease, which was for a term of 25 years at an initial rent of £600,000 a year subject to rent review.
Under the agreement for lease Kilmartin was to provide retail space for Safeway as part of a major refurbishment of Hulton House.  The works began in 2002 and included the installation of both a goods lift and disabled lift. 

In March 2004 following the acquisition of Safeway by Morrisons plc, a reassessment of Safeway's needs led to the commercial decision that the premises at Hulton House were not required.  Safeway considered whether it was bound to continue with taking the lease or whether the terms of the agreement entitled it to walk away.

The agreement provided that the premises should be of a specified minimum net internal area and if that was not achieved, Safeway would have the option to bring the agreement to an end.

Safeway argued that the minimum area was not achieved and if that was correct, it was common ground between the parties that Safeway would not be bound to take the lease.  Kilmartin, however, argued that the net internal area exceeded the minimum size specified in the agreement and was entitled to the legal remedy of specific performance requiring Safeway to perform its obligations under the agreement and take the lease.
"Net internal area" is a technical and widely used concept that comes from the RICS's Code of Measuring Practice.  The Code's purpose is "to provide succinct, precise definitions to permit the accurate measurement of buildings on a common and consistent basis".  However, the interpretation of net internal area can often give rise to matters of pure judgment in deciding whether a particular area falls within the definition or not.  The Code defines net internal area as the "useable area" within a building measured to the internal face of the perimeter walls at each floor level.

Kilmartin and Safeway had conflicting views on the net internal area of the premises.  Kilmartin included, amongst other areas, the goods lift and disabled lift in the net internal area.  Safeway disputed the methodology of the areas included within Kilmartin's net internal area figure and sought to bring the agreement to an end avoiding the need to take the lease.
The High Court looked at the disputed areas to determine whether or not they should be included within the net internal area.  The Court decided that the reference to "useable area" within the definition of net internal area meant an area that can be used for any sensible purpose in connection with the use of the premises, whether or not the area might be properly called a "floor".

The Court stated that the area occupied by the lifts was excluded from the net internal area of the premises.  However, the Court found that a sloping area, basement ramp and front plinths were included in the net internal area and on that basis the net internal area of the premises exceeded the minimum requirement under the agreement for lease.  Kilmartin was, therefore, able to force Safeway to take the lease.
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