                                                LAW MADE SIMPLE
The Message: Landlords have to include express provisions in Leases if they want to restrict their use and cannot rely on reasons not given at the time for refusing consent to any application for consent by a tenant.
The Case: In a Judgment just released, the High Court has granted a declaration that Leeds City Council has unreasonably refused its tenant consent for the erection of a residential building on the former BBC site at Woodhouse Lane, Leeds (GMD Developments Limited-v-Leeds City Council (!9 May 2006)).

The Council granted a Lease of the land to the BBC in 1981. It was to be used for car parking  in conjunction with the adjoining site owned by the BBC but the Lease permitted the erection of a building on the land subject to the Council's consent being obtained, such consent not to be unreasonably withheld. At the time, the only building contemplated was a 3 story office block but the Lease contained no restriction whatsoever as to the type of building that could be erected or as to its use.

In 2000, the Council agreed to accept £10,000 in return for granting a variation of the Lease so that the BBC could sell it. The land was duly sold to GMD in 2003, along with the BBC's adjoining site. GMD then applied for permission to erect a building for student accommodation and/or residential use on part of the land but the Council refused consent on the basis that the Lease did not permit residential use. However, the Council stated it would grant consent for a change of use to allow such development upon payment of a proper sum.
The Council's case changed from time to time but, essentially, it maintained that it was clear from correspondence and documentation prior to the Lease being entered into that the use of any building was to be limited and/or ancillary to car parking and that it would never have agreed to vary the Lease in 2000 for only £10,000 if residential use was permissible.

Unusually, the Judge had regard to the documentary evidence as to the parties intentions prior to the Lease but he held that the fact that the parties only contemplated an office building did not mean that no other type of building could be put forward by the tenant for the Council's approval. Given that the words "a building" are perfectly general,  the Judge thought it was entirely clear that any use could be proposed and it was then up to the Council to determine whether consent for such use could be reasonably refused.
At the trial, the Council put forward various reasons as to why it considered consent was reasonably refused but the Judge made it clear that the Council could only rely on the reasons it had in mind at the time it made its decision, and not on any reasons it had subsequently thought of to try to justify that decision. In the light of the fact that the Council had primarily being relying on its wrong interpretation of the Lease and its wish to secure  a payment for granting consent, the Judge was firmly of the view that consent had been unreasonably withheld.
Accordingly, GMD is free to pursue its proposed redevelopment and the Council has not only lost out in securing any further payment for  a variation of the Lease but will have a substantial liability for GMD's costs.
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