CARMEL SOUTHEND LIMITED-v-STRACHAN & HENSHAW (24 May 2007)

Liability for Disrepair.
The Message: The extent of a tenant's liability for disrepair is based on the terms of its lease and not on the demands of any incoming tenant.

The Case: In an important dilapidations case which has just been reported, the High Court has considered the extent to which an outgoing tenant was liable to make repairs to the roof of the premises and whether such liability was reduced by the landlord carrying out more substantive repairs after the lease expired 
Carmel is the landlord of premises known as Units B and C, Ashton Vale Road, Ashton Gate, Avon. The premises were built in 1979 and the roof covering comprised asbestos cement corrugated sheeting to the external skin. The premises were let in 1990 for 15 years to the Defendant tenant, Strachan, who sub-let the premises to Metso in 2000.

There were some substantial problems during the tenancy with leaks through the roof, particularly through the roof lights. Following the lease expiry, Carmel negotiated terms with Metso for it to take a new letting of the premises but Metso were concerned about the roof continuing to leak and insisted on the roof being re-covered by way of overcladding rather than patch repaired. Carmel undertook this work and sought to hold Strachan for the cost.
The fundamental problem Carmel faced was that its own surveyor, Mr Goldstone, had considered to begin with that only patch repairs were required under the old lease. Whilst he did advocate roof replacement for the purposes of Carmel's long-term investment in the property, he did not initially consider that Strachan were liable for such works and his Schedule of Dilapidations was limited to patch repairs. 

It was only following Metso's insistence on more major works that Mr Goldstone sought to argue that patch repairs would not suffice and that the only method for dealing with the roof was to overclad.

The Judge set out in some detail the relevant legal principles for construing the extent of  a tenant's repairing liability. He confirmed that a landlord cannot require perfect repair but it could reject works that would be so short-term that continual repair work would be required. Most importantly, he confirmed that, if there is more than one possible method of repair, the choice is for the tenant to make and damages are based on the least expensive option. 

The Judge noted that the problems with the roof had related primarily to the roof lights and gutters. Only  a relatively few of the roof sheets required replacement. In the light of the fact that Mr Goldstone had originally agreed with the view of Strachan's surveyor that the roof could be repaired, and had then changed his mind without carrying out any further inspection, the Judge held that Mr Goldstone had been influenced by the demands of the new tenant, Metso, and not by the actual works required by the lease.

The Judge held that patch repairs were practicable and would have sufficed. Having succeeded on this issue, Strachan then argued they should not be liable for the full estimated cost of the patch repairs, being some £25,000, as Carmel had carried out more extensive works which superseded the need for certain lesser repairs. However, the Judge determined there should be no deduction for supercession. He considered that Carmel should not be deprived of their remedy simply because they performed the repairs to a higher standard than Strachan was liable to do. 
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