SECRETARY OF STATE FOR COMMUNITIES AND LOCAL GOVERNMENT –V- STANDARD SECURITIES LIMITED (27 June 2007).
The Message:     A landlord can lose its right to an increased  rent on review even where the Lease does not state that time is of the essence.
The Case:     The High Court has ruled that a landlord has lost the right to review the rent under a Lease for the next 7 years of the term as a result of its failure to comply with the time limits for agreeing or initiating the rent review .
The Secretary of State is the tenant of premises at 206-212 Kennington Park Road London SE11 which were let for a term of 42 years from 25 March 1971.  The Lease provides for review every 7 years on an upwards only basis and, failing agreement between the parties, the rent on review is to be determined by an independent surveyor to be appointed by the President of the RICS on the written request of the landlord.

The Lease goes on to provide that, if no agreement is reached between the parties and no  written request is made for the appointment of the independent surveyor by the time of the review date, the yearly rent shall continue to be the rent reserved by the Lease for the next 7 years of the term. 

The landlord, Standard,  took no steps to either seek to agree the rent or to apply for the appointment of an independent surveyor before the review date of 25 March 2006.  It only made a request for the appointment of a surveyor in June 2006 after the Secretary of State had pointed out that the review date had passed and had claimed that it was too late to now pursue any review for the next 7 years.

There is a well established presumption that it is possible to proceed with a rent review even if a specified step has not been taken by the prescribed date.  However, this presumption can be rebutted if there are indications to the contrary in the Lease which make it clear that time is intended to be of the essence.  Such contra-indications have to be clear and compelling and, accordingly, this case centred upon whether the wording of the Lease was clear enough to make time of the essence or not.

The Secretary of State argued that the Lease clearly provided for the consequences of a failure to take a particular step within the prescribed time.  The wording in question constituted a "deeming provision" whereby the rent was to remain as existing if the relevant steps were not taken by the review date.  It claimed that the wording was not only clear and unambiguous but there would have been no point at all in including it in the first place unless it was intended to make time of the essence.

Standard, argued that the wording was not sufficiently clear as it did not spell out that failure to either reach agreement or to make a written request by the review date resulted in the right to increase the rent being lost.  In addition, Standard contended that the absence of any other term that provided for the passing rent to continue to be paid until the rent had been reviewed meant that the wording in question was simply intended to make provision in this respect. 

The Judge had absolutely no difficulty in finding for the Secretary of State.  He considered that the wording was clear and explicit and the fact there might have been an omission in the Lease to provide for the passing rent to continue to be paid whilst the rent review continued was neither here nor there.

Not only did the Judge hold that Standard had lost the right to seek any increase in the rent for the next 7 years, but he also ordered Standard to pay the Secretary of State's costs assessed in a sum in excess of £32,000.

Obviously, in a market where rents are increasing, landlords should take all necessary steps to initiate rent review proceedings at the first available moment and, certainly, it is essential to consider the full wording of leases to establish whether time is if the essence or not as, if it is, the right to review will be lost entirely by any delay.
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