LAMBSON FINE CHEMICALS LIMITED-V-MERLION CAPITAL HOUSING LIMITED (7 FEBRUARY 2008)

PURCHASER BEWARE!   A PURCHASER SHOULD ENSURE IT PROPERLY CONSIDERS THE EXPERT ADVICE IT RECEIVES AND SHOULD NOT RELY ON REPRESENTATIONS BY THE VENDOR.

The Message: Purchasers of expensive properties should rely on their own investigations and not representations by the vendor.

The Case: A purchaser of contaminated land has sought to hold the vendor liable for not revealing the full scale of the contamination.

Lambson manufacture chemicals and it had carried out operations at a 40 acre site in Castleford for some 30 years prior to selling the site to Merlion for £12.25 million in 2004. The site had, in fact, been used for chemical manufacturing since the 1860's and had been  used for the manufacture of sulphuric acid prior to Lambson acquiring it in 1975.

The site was, in particular, contaminated by a waste product from the manufacture of sulphuric acid that is called Blue Billy. It contains cyanide and gives off a  strong odour. 

Following purchase of the site, Merlion discovered more extensive contamination than they claimed had been represented to be present and sought to hold Lambson liable for the remediation costs of some £425,000 that they had to incur in removing Blue Billy.

Lambson had carried out some construction works since they owned the site and had been advised by a company called Travers Morgan that there was very heavy contamination of the central area where they wished to build. During the works they had undertaken, Lambson had excavated soil contaminated by Blue Billy and stockpiled this in a mound at the edge of the site.  
Naturally, Merlion was concerned by the contamination as it wanted to redevelop the site. However, the Judge found that the extent of the contamination actually had no bearing on the price agreed. This was negotiated prior to any investigations and was not reduced subsequently because of anything that then came to light regarding contamination. 

As part of the sale negotiations, a ground investigation report was commissioned from URS Corporation and they were provided with the previous reports prepared by Travers Morgan. For some reason, URS only undertook 2 boreholes in the central area where Blue Billy had previously been found and, even though these tests identified significant levels of cyanide which probably denoted the presence of Blue Billy,. URS did not advise that any remedial works were required in this area. 
By a letter dated 13 May 2004, Lambson confirmed to Merlion that it had no knowledge of any further contamination beyond that specifically identified by URS. Merlion claimed this was a misrepresentation as Lambson was aware from its previous construction projects that there was far more widespread contamination in the central area.

However, the Judge fully accepted Lambson's evidence that all that it had said and represented was true. Moreover, the Judge held that everyone was fully aware that the site was heavily contaminated and extensive remedial work would be needed and the full extent of this would not be known until works started and the local authority made clear its requirements.
The Judge also noted that the URS Report had to be read as a whole. It referred to the Travers Morgan's reports that made clear that there was contamination by Blue Billy in the central area and this was not all going to be removed by Lambson as part of their works. Unfortunately for Merlion, their representatives had simply relied on the findings of URS and had not considered the Travers Morgan reports.

The fact that URS failed to emphasise the findings of Travers Morgan, or their own findings, of contamination in the central area could not be laid at Lambson's door. Indeed, it would be strange if Lambson could be held liable for matters which the current geological experts had failed to note or emphasise and which were highlighted in previous reports they had actually disclosed.. Any careful reading of the URS report would have revealed there may well be further Blue Billy in the central area.
Accordingly, Merlion's claim failed and they were ordered to pay to Lambson the balance of the purchase price retention they had been holding, less some contamination costs Lambson had agreed to bear.

