                                                        LOVE YOUR NEIGHBOUR
The Message:  Thorough investigation is required before expensive litigation is embarked upon.

The Case: The Court of Appeal has considered whether the actual or  perceived risk of damage from an adjoining building is sufficient to found a claim for nuisance against a neighbour 
(Birmingham Development Company-v- Tyler (24 July 2008)).

BDC is the developer of the substantial apartment block in Birmingham called The Cube. It commenced redevelopment of its site in Commercial Street in June 2006 but claimed its works had to cease and were substantially delayed due to defects exposed in the flank wall of the adjoining factory owned by Mr Tyler. In essence, it claimed that the health and safety risks caused by the possibility of falling bricks from the factory wall prevented their contractors from being able to approach within 20 metres of the flank wall and their works were delayed whilst these defects were attended to.
An occupier of land is liable in nuisance and/or negligence if he unreasonably allows his land to interfere with the enjoyment of adjoining land. To succeed with their claim, BDC had to establish it had a well founded fear that physical damage or injury would occur in the near future and that Mr Tyler was responsible for the defects in the wall which gave rise to such fear.

BDC succeeded in initially obtaining an injunction requiring Mr Tyler to carry out certain remedial works costing some £5,000 to eliminate the danger but they failed at the eventual trial to establish that some of the brickwork had been dangerous or that Mr Tyler was responsible for the part that was. By the time of the trial, BDC had acquired the factory site for their redevelopment scheme. 

The trial Judge accepted the brickwork looked dreadful and appeared dangerous but held there was only one area that did constitute any danger and that this had resulted from water damage caused by a defective gutter pipe on BDC’s property. Accordingly, he held that Mr Tyler had no liability and he expressed bafflement as to why BDC’s experts had not carried out any detailed investigation before seeking injunctive relief and requiring Mr Tyler to spend funds on a building that BDC wanted to acquire and demolish in the imminent future. He also noted that demolition works had actually continued for some time after BDC and its contractors had made complaint of  the apparent danger.
BDC challenged the Judge’s findings of fact but the Court of Appeal agreed with the Judge that there was only one area that was a danger and that this was not due to any disrepair by Mr Tyler. However, BDC argued that it did not matter whether there had been any real danger as all it needed to prove was that it had reasonable grounds for thinking there was such a danger.  

BDC relied on the fact that not only its experts but those acting for Mr Tyler had initially all agreed there was a risk of danger from the brickwork. It claimed it was therefore reasonable for its contractors to cease work because of their reasonable apprehension of danger and for Mr Tyler to be under an obligation to make safe defects he was responsible for.

Mr Tyler argued that it was necessary for BDC to prove there was actual danger. Any apprehension of risk had to be well-founded. A fear of danger was not sufficient in itself. The Court of Appeal agreed. It could not see why Mr Tyler should have any liability as he had not actually caused any nuisance or danger. Furthermore, it could not comprehend why Mr Tyler should be required to carry out unnecessary works to make safe brickwork that was already safe. 

The Court held that BDC’s concerns as to danger were due to them and their experts jumping to the wrong conclusions as a result of inadequate investigations and there was no reason why Mr Tyler should be liable to make amends for their mistaken diagnosis of the position. Its claim and the injunction had rightly been dismissed. 
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