“EVERY LITTLE HELPS”: INTERIM RENT AND APPORTIONMENT

A lease of business premises protected by the Landlord and Tenant Act 1954 has a contractual term ending on 31 December 2008; rent is payable quarterly in advance on 1 January, 1 April, 1 July and 1 October in each year. The landlord serves a s.25 notice to terminate the tenancy on 31 December 2008; the tenant makes an application for a new tenancy coupled with an application for determination of an interim rent. On 2 April 2009, the tenant, having found alternative premises, serves a notice of discontinuance of the proceedings for a new tenancy: the effect of giving this notice is to terminate its tenancy on 2 July 2009 under s.64 of the Act. Interim rent is ordered to be paid at the rate of £100,000 per annum. On 1 July, the tenant pays £547.95, being two days’ worth of interim rent in respect of 1 and 2 July.  The landlord insists that it must pay a full quarter’s rent of £25,000 on 1 July. Who is right?

1.
The landlord would be right if the payment due on 1 July was a contractual payment of rent under the lease. At common law rent is not capable of apportionment.  If rent is payable quarterly in arrears and a lease is surrendered part-way through a quarter, the landlord is not entitled to charge any rent at all for the quarter: Grimman v Legge (1828) 8 B & C 324. The payment of  rent is an entire obligation which does not arise at all until the tenant has had the benefit of occupation for the whole period. The same applies in reverse where rent is payable in advance: the quarterly or other periodic payment accrues due as a debt and the Court has no common law power to apportion that debt where the lease terminates before the end of the quarter: this principle underlies decisions such as Ellis v Rowbotham [1900] 1 QB 741 and Canas Property Co Ltd v KL Television Services Ltd [1970] 2 QB 433. The lease may provide for apportionment, and leases which commence part-way through a quarter commonly do in respect of the first payment, but a reference to apportionment of the first payment will not be construed as also permitting apportionment of the last payment under the Lease: Capital & City Holdings Ltd v Dean Warburg [1989] 1 EGLR 190.  

2.
The common law position was changed by the Apportionment Act 1870, but that Act, on its true construction, only applies to rent payable in arrears: Ellis v Rowbotham, above. 

3.
There is an express provision for apportionment of rent in s.27(3) of the 1954 Act. The relevant parts of s.27 provide:

“(2)
A tenancy granted for a term of years certain which is continuing by virtue of section 24 of this Act shall not come to an end by reason only of the tenant ceasing to occupy the property comprised in the tenancy but may be brought to an end on any day by not less than three months’ notice in writing given by the tenant to the immediate landlord, whether the notice is given after the date on which apart from this Act the tenancy would have come to an end or before that date, but not before the tenant has been in occupation in right of the tenancy for one month.

(3)
Where a tenancy is terminated under subsection (2) above, any rent payable in respect of a period which begins before, and ends after, the tenancy is terminated shall be apportioned, and any rent paid by the tenant in excess of the amount apportioned to the period before termination shall be recoverable by him.”


Is it open to the tenant to argue that its notice of discontinuance – which under s.64 has the effect of terminating the tenancy three months after it is given – is a notice under s.27(2), and therefore rely to upon the apportionment provisions in s.27(3)?

4.
In my view a tenant seeking to put its case in this way will have a difficult task. For a start, it is not clear whether a s.27(2) notice is capable of being served once proceedings for a new lease have been commenced, and the better view is that it is not: see Reynolds & Clarke, Renewal of Business Tenancies, 3rd edition, para 3-111. Secondly, even if it is still open to a tenant engaged in lease renewal proceedings to serve a s.27(2) notice, it would appear that a notice of discontinuance of those proceedings will not automatically be treated as a notice under s.27(2): Arundel Corporation v Financial Trading Co Ltd (unreported, 27.3.00) at [133]. Moreover, s.27(3) patently does not assist a tenant whose tenancy comes to an end part-way through a quarter for a reason not involving service of a notice, which would include the striking out of proceedings for a new tenancy, dismissal of the application for a new tenancy under s.31 or revocation of the order for a new tenancy under s.36(2).  

5.
In my view the tenant need not look to s.27(3) to achieve its goal: the position is in fact much simpler. Under s.24A of the 1954 Act an interim rent is

“a rent…which the tenant is to pay while the tenancy…continues by virtue of section 24 of this Act.”

S.24B specifies the appropriate date on which the interim rent starts, according to whether the tenancy was terminated by s.25 notice or s.26 request. There is no separate provision dealing with the date on which the interim rent stops, but this is inherent in s.24A itself: it is the day on which the tenancy ceases to continue. In my view, the Court has no jurisdiction under the Act to order an interim rent to be paid for a period after the tenancy has ceased. If an interim rent is ordered then the obligation to pay that interim rent replaces the obligation to pay rent under the contractual terms of the lease, and the interim rent obligation ceases, in accordance with s.24A, when the tenancy ceases to be continued. 

6.
It is usual for the Court’s order on an interim rent to be expressed as an annual or quarterly sum. Perhaps, in the interests of clarity, the Court should be asked to specify a daily rate of interim rent instead. But the Court’s order must be construed against the background of the Act itself, and the fact that the interim rent is ordered at an annual or quarterly rate does not mean that the Court is ordering the tenant to do something it has no jurisdiction to require it to do, namely pay interim rent for a period beyond the termination of the tenancy. 

7.
The landlord may well argue that it is odd that the Act should relieve the tenant of the obligation to pay a full quarter’s rent if an interim rent is ordered, whereas if no application for interim rent had been made, rent would have continued to be payable under the lease at the contractual rate and in accordance with the contractual terms. But an interim rent is a sum payable by virtue of statute, not contract; it is inherent in the operation of s.24A that the Court has the power to alter the contractual relationships between the parties as regards the payment of rent, and whilst there may be historical reasons for the failure of the common law to apportion rent, there is no good policy reason for a statutory regime to require a tenant to pay for occupation he has not enjoyed. 

8.
Moreover, if the landlord were right, a landlord would be entitled to a double recovery of rent in the common case where a new lease is granted under the Act to start part-way through a quarter, by reason of the operation of s.64. Let us imagine that the old tenancy did not terminate on 2 July because the tenant discontinued the proceedings, but because a new tenancy was granted to commence on 2 July. If the landlord is right it would be entitled to a full quarter’s interim rent on 1 July but also to rent payable under the new tenancy from 2 July. That cannot be right. 

9.
There does not appear to be any reported case which specifically holds that interim rent becomes payable on a daily basis or in which the point has been fully argued, but there are plenty of cases in which the Court has assumed, or the parties have agreed, that the interim rent is to continue only until the last day of the tenancy, and not to be payable in respect of any period beyond that date. One such comment in this regard is by Nourse LJ in Herbert Duncan v Cluttons, reported with City of London v Fell at [1993] QB 589. There, a lease had been granted for a term expiring on 25 March 1990 and subsequently assigned; a section 25 notice was served terminating the tenancy on the contractual term date. A new tenancy was applied for, and the landlord made an application for an interim rent, but the tenant served a notice of discontinuance which had the effect of bringing the tenancy to an end on 5 February 1991. On 15 February 1991 the Master made a consent order fixing the interim rent at £200 per annum. The main issue in the case related to the liability of the original tenant for the interim rent, but in the course of deciding that question Nourse LJ said


“The admitted effect of the determination was that [the assignee] became liable to pay rent for the period between 25 March 1990 and 5 February 1991 at the yearly rate of £200,000, the apportioned amount for that period being £174,246.57.”

10.
So I think that the tenant is right. And perhaps in these troubled times, the ability to apportion an interim rent is a factor making an application for an interim rent even more attractive to a tenant – and giving some scope for tactical decision-making about when and how the tenancy might be brought to an end.  
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