Artworld Financial Corporation-v-Safaryan ) (27/2/2009-landlord inadvertently accepts surrender of a lease.

The Message: Whilst a landlord may seek to maintain in correspondence one legal position, its actions may result in another.

The Case: The Court of Appeal has made clear that the answer to the question whether a landlord has accepted a surrender of a lease will depend on the landlord’s actions rather than its intentions or what it says at the time 

Artworld owns a very substantial house in Holland Villa Road London W14. It is a trust company for the wealthy Tatanaki family. In September 2004, Artworld let the property to members of the Safaryan family for 3 years at a rent of £390,000 per year. 

The Safaryans were not happy with the property and, in particular, complained of technical problems with the central heating and swimming pool. In May 2006, they vacated the property and returned the keys. Artworld did not accept that the Safaryans had any right to terminate the lease and subsequently claimed payment for the remaining 15 months, being £487,500. 

Rather than claiming that Artworld’s failings as to repair allowed them to terminate the lease, the Safaryans defended the proceedings on the basis that Artworld had acted in such a  way that they were to be taken to have accepted a surrender of the lease. Whilst Artworld and their solicitors had made it plain in correspondence that they regarded the lease as continuing and had no intention to accept a surrender, the Safaryans were able to rely on the fact that Artworld had carried out various works to redecorate or improve the property and had removed certain property and moved some of their furniture in,and members of the Tatanaki family had stayed there.

The Court made clear that a surrender of a lease by operation of law occurs where a landlord acts in a way which is clearly inconsistent with the lease continuing. The intention of the landlord is mainly irrelevant. It is simply the landlord’s conduct which is taken into account. 

The Court accepted that, if a tenant does vacate prior to termination of a tenancy, there are various acts a landlord can take to protect its interests that do not amount to accepting a surrender. It can accept the keys so it can gain access and it can enter to carry out repairs and it can even seek to re-let the premises. 

However, if a landlord occupies the property and/or uses it for its own benefit, then it is highly likely that such action will be regarded as the landlord taking back possession and will give rise to a surrender of the lease. It is necessary to consider the totality of the landlord’s conduct, rather than individual acts, to decide whether the landlord’s conduct is inconsistent with the lease still being in existence. 

The Court of Appeal agreed with the trial Judge that Artworld had taken possession of the property. Some of the younger members of the Tatanaki family had been in occupation for up to 3 months and the main bedroom had been re-decorated and curtains re-hung and furniture installed and this was all inconsistent with the Safaryans still having any right to occupy the property. The Court accepted that the burden of proof of establishing a surrender fell on the Safaryans and they had to show that the actions of Artworld were unequivocal but they had done so.

Accordingly, Artworld’s contemporaneous  correspondence claiming they were not accepting a surrender was to no avail and the claim failed. Landlords have to be careful about accepting keys back or taking any inconsistent action if they want to avoid any argument they have accepted a surrender.
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