The Message: There are 2 tests for establishing whether a vendor or a tenant has given vacant possession of premises to a purchaser or a landlord.

The Case: In Legal & General Assurance Society-v-Expeditors International (UK) Limited (28 April 2006) the High Court had to decide whether the Defendant tenant had successfully exercised its rights to break its 2 leases of Units 15-17 Heathrow Trading Estate or whether it would remain liable under the leases until 2011 as a result of failing to vacate the premises by the break date.

Each lease entitled the tenant to terminate on giving not less than 6 months notice to determine on 30 December 2004. These rights to break were conditional on the tenant observing all the covenants in the leases and giving vacant possession on the break date. Notwithstanding that the tenant served break notices some 18 months before the break date, it failed to hand back the keys and remove all its items from the premises by 30 December 2004. 

Given that conditions in any break clause have to be strictly complied with, the Claimant landlord claimed the leases were continuing due to the failure to give vacant possession and that the tenant was liable for some £2 million of rent until they expired.
The premises are warehouses which had been used for the tenant's freight forwarding business and the tenant  had relocated by the break date but it was still in the process of removing certain items, particularly a large stack of pallets, some dismantled racking, and some gas tanks. When the landlord's surveyor inspected on 31 December 2004, he found an employee of the tenant cleaning the premises and awaiting lorries to collect the pallets and racking later that day. Certain fittings, such as impact barriers attached to the walls, had not been removed. The keys were not returned, and the gas tanks not removed,  until some weeks later.
In considering whether vacant possession had been given, the Court first made it clear that it was only vacant possession of the premises that mattered. The fact that the tenant had left some items on the common parts was not material. Secondly, the fixtures and fittings which had been annexed to the premises, such as the gas tanks and impact barriers, did not have to be removed as they had become part of the premises.
The issue, therefore, was whether the presence in the premises of the pallets and racking, as well as the tenant's employee,  combined with the delay in returning the keys, amounted to a failure to give vacant possession? The Court reviewed all the case authorities and held there were 2 different tests.

Firstly, is the tenant still making some substantive use of the premises? If so, he is taken to be claiming a right to use the premises for his own purposes and this is inconsistent with the landlord's right to possession.
Secondly, is the physical condition of the premises such that there is a substantial impediment to it being used by the landlord and, accordingly, an interference with the landlord's enjoyment of the premises?

The Court held that the second test was not problematic for the tenant given that the items had been removed and had not actually caused the landlord any interference or difficulties. However, it held that the tenant fell foul of the  first test given that it had continued to make use of the premises on the day after the break date and that it had retained the keys for some time thereafter.
Fortunately for the tenant, the failure to give vacant possession proved to be academic as the Court accepted its argument that the settlement of the dilapidations claims that the parties had entered into prior to the break date had been completed upon the basis the leases would end on 30 December 2004 and the landlord had thereby waived any obligation on the part of the tenant to meet the conditions of the break clauses.

The tenant therefore had a very lucky escape. Otherwise, a failure by a day or so to give possession on the break date would have proved extremely costly.
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